To Mr. Klaus Léber
EFMLG Secretary,
Postfach 16 03 19
Frankfurt am Main.
Germany

From Francisco Garcimartin

Catedratico de Derecho internacional privado
C/Ulises, 92, 1° A

28043 Madrid

Spain

Dear Mr. Lober,

I have read with much interest the report produced by the EFMLG on set-off and
netting agreements under EC law. I congratulate you on the analysis. I agree with you
that there are certain doubts about the scope of the protection granted by EC law, in
particular in relation to close-out netting agreements.

Professor Miguel Virgés (who wrote the report of the 1995 Insolvency
Convention) and I have dealt with that very issue —and other closely related aspects- in
our commentary to the Insolvency Regulation published by Kluwer in 2004. I think that
the part of the book in which we analyze the problem may be of interest to you. I am
attaching a copy of these pages. In particular, in paragraph 193 we advocate for a broad
understanding of article 6. The uncertainty remains, but I guess that our comments may
be of some help to support your position.

o ——

Bes( regards,
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