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Introduction

The attached annex contains an overview of close-out netting legislation in the ten new Member States of
the European Union (EU), namely Cyprus, the Czech Republic, Estonia, Hungary, Latvia, Lithuania,
Malta, Poland, Slovakia and Slovenia. Upon accession, the financial markets of these countries were
integrated into the single European financial market so that an overview of the relevant netting legislation

in these countries will be useful for anyone intending to do business there.

The report contains (i) an introductory section highlighting the most important aspects, as well as possible
imperfections, of the respective netting legislation of new Member States; and (ii) country-specific
sections which set out the specific netting provisions both in original language versions and in unofficial

translations into English.

The scope of the review

The review does not include all types of netting agreements (set-off, novation netting, payment netting,
multilateral netting, etc.) in these countries. Instead, it focuses solely on enforceability of bilateral close-

out netting agreements that allow a party to:

e terminate agreements and to close-out all obligations, including those not yet due, if a certain defined
event occurs; and
e net the termination values into a single net amount.

As a consequence, the focus is on the compatibility of such agreements with bankruptcy legislation. If
there are no specific provisions on close-out netting, or if their scope is limited, then the general rules on
set-off and bankruptcy are also examined. Please note that the English translations of the legal texts are

unofficial.

The importance of close-out netting

The topic is an important one, as the satisfactory regulation of close-out netting is one of the
preconditions for effective financial markets. Close-out netting offers several advantages for financial
market participants: it reduces credit risk (according to some estimates, netting almost halves a bank’s
overall exposure) and thereby enables institutions to take on greater credit exposures. In conjunction with
this, the amount of regulatory capital legally required for credit institutions to cover their credit exposures
can be reduced. Close-out netting can also contribute to the reduction of settlement risk, liquidity risk, and

as a consequence, systemic risk.



Benchmarks for effective close-out netting legislation

It is important to have clear and efficient rules on close-out netting. In the light of the uncertainty arising
from the existing divergent national insolvency regimes, which in many cases were adopted before
modern securities and derivatives markets existed, and in the absence of court decisions in this area,
market participants would greatly benefit from clear statutory recognition and regulation of close-out
netting. Such regulations should clearly state that close-out netting is enforceable and supersedes
conflicting provisions of insolvency laws where necessary. The main considerations concerning the

applicability and scope of close-out netting legislation are the following:

e Specificity and contractual freedom. Legislation should specifically address close-out netting and
clearly indicate what will happen under such agreements in a bankruptcy situation, paying special
attention to insolvency legislation. In this respect, contractual freedom and respect for the contracting
parties’ intentions are crucial, especially where they reflect standard practice for the derivatives
market. Netting legislation should ensure the enforceability of close-out netting, in accordance with
the parties’ agreement, following any contractually agreed termination or default event under a
netting agreement, both pre- and post-insolvency. If insolvency law prohibits set-off, then netting

legislation should provide that close-out netting is not a prohibited form of set-off.

e Precedence over bankruptcy rules. The legislation should make close-out netting enforceable upon
bankruptcy, giving close-out netting legislation precedence over general bankruptcy rules (such as
rules on cherry-picking, other powers of liquidators and suspect periods). Regarding cherry-picking,
where a country’s insolvency law provides that the liquidator may accept or repudiate contracts,
netting legislation should limit such acceptance or repudiation to the net amount due under the netting
agreement. In addition, where a country’s insolvency law provides for a suspect period, netting
legislation should provide that payments under eligible transactions are not to be treated as
preferences where such payments are not intended to hinder, delay or defraud other creditors. Finally,
‘insolvency proceedings’ should be broadly defined to include both proceedings that exist now or

could arise in the future.

e Enforceability other than in bankruptcy situations. Legislation on close-out netting should be
enforceable upon default, even when bankruptcy is not involved. It should state, if necessary, that it
supersedes gaming or similar laws that could invalidate netting agreements on the grounds that they

are gaming or otherwise unlawful contracts.

e Flexibility and inclusion of all relevant transactions. If ‘eligible transactions’ are defined, the

definition should be broad and flexible enough to include a wide range of rapidly changing financial



products. It should certainly include all commonly used financial markets transactions (including
derivatives transactions) and title-transfer collateral arrangements to ensure that, where a netting
agreement includes such arrangements, obligations to return collateral of equivalent value are netted
against obligations under derivatives transactions. With the development of new financial products,
the possibility of giving a public body/regulatory authority the power to designate additional

transactions could also be considered.

Covering more complex situations — a single contract. Legislation should also enable cross-
product, multi-branch and multi-currency netting. In this context, it is particularly important that
netting legislation should specify that a netting agreement and all eligible transactions under a netting
agreement constitute a single contract. Netting legislation should also provide that the inclusion of
non-eligible transactions under the netting agreement would not invalidate close-out netting for
eligible transactions under a netting agreement. In addition, where collateral arrangements cover
some transactions which are eligible and some which are not, the collateral arrangements should

remain protected with respect to the eligible transactions.

Trades terminate - agreements survive. Netting legislation should not require the termination of an
agreement regulating the parties’ relationship. Only trades or transactions forming a part of a single
contract should terminate, but the contract itself should survive so that the netting provisions in it

remain enforceable.

Wide range of potential beneficiaries. Legislation should not be overly restrictive with regard to the
potential beneficiaries of close-out netting, as an increasing circle of market participants, including
some outside the financial sector, may need to rely on such agreements. Hence, netting legislation
should not exclude companies, insurance companies, special purpose vehicles, wealthy individuals or
others that could potentially benefit from the close-out netting of over-the-counter derivatives

transactions entered into on a bilateral basis.

No formal requirements regarding types of agreements. Close-out netting should not be confined
to pre-approved types of netting agreements. Close-out netting should be equally permissible in the

context of single, master and multiple master agreements.

Protection of collateral arrangements. It is a precondition that netting legislation should not
undermine the enforceability of collateral arrangements. Collateral arrangements in support of netting
agreements should be exempt from any conflicting legal requirements of Member States that the

collateral taker must obtain consent from, or provide notice to, other parties or liquidators prior to the



realisation of collateral. In addition, collateral and title-transfer arrangements should be included in
any definition of protected transactions so as to be exempt from the usual insolvency rule protections,

such as stays or avoidance by liquidators.

e Simplicity. Unnecessary complexity and overly bureaucratic requirements should be avoided. This is
essential in order to provide a user-friendly and flexible legal framework for an important and fast-

changing market area.

Key initial findings

This report draws attention to recent developments in netting legislation in the new Member States of the
EU. It is only possible to provide a snapshot of the situation, as in most of the countries examined netting
legislation is very recent. Therefore, the main emphasis in the report is on the legislative provisions that
are cited and unofficially translated. However, there have been significant legislative changes in most of
countries examined, particularly by the passage of specific netting legislation (Hungary, Malta and
Poland) and/or through the implementation in all new Member States of the netting provisions contained
in Directive 2002/47/EC of the European Parliament and of the Council of 6 June 2002 on financial
collateral arrangements' (the ‘Financial Collateral Directive’) and Directive 2001/24/EC of the European
Parliament and of the Council of 4 April 2001 on the reorganisation and winding up of credit institutions”

(the ‘Banks Winding-up Directive’).

Legislative changes have been triggered both by the requirements of EU membership and by the general
overhaul of bankruptcy systems.Market associations have commissioned netting opinions in the Czech

Republic, Hungary, Malta and Poland.

In addition to three countries (Hungary, Malta and Poland) that have advanced legislation on close-out
netting, most other countries have introduced new provisions that have completed the regulatory
framework in this field, mainly trough implementation of the Financial Collateral Directive and relevant
provisions of the Banks Winding-up Directive. Two of the three countries that opted for comprehensive
rules (Hungary and Poland) decided to confine them to the financial sector, while Malta opted for a very
liberal, all-encompassing approach to the subject. There are certain shortcomings in Estonian law which

does not seem to have implemented the netting provisions contained in the Financial Collateral Directive.

' OJL 168,27.6.2002, p. 43.
2 0OJL125,5.5.2001, p. 15.



There has been full harmonisation with the acquis communautaire in Cyprus, the Czech Republic,
Hungary, Slovenia and Malta. Poland has a comprehensive close-out netting law, but there remain some
doubts about the correct implementation of Financial Collateral Directive. However, Cyprus has to adapt
its provisions to take account of the requirement to give express recognition to the conflict of laws rule in
Article 25 of the Banks Winding-up Directive, for netting agreements to which cooperative societies are

parties.

Although securities and derivatives markets and their regulatory regimes have quite short histories in the
countries examined, some comments can already be made on the legal problems which market
participants face in practice. Although some basic regulatory provisions exist in all new Member States
following the implementation of Community legislation in this area, the effectiveness of such provisions
need to be tested by market participants. It is too soon to expect appropriate court practice to have

developed in this area.

Cypriot law is currently fully harmonised with the acquis communautaire on close-out netting
agreements, with the exception of the express recognition of the conflict of laws rule in Article 25 of the

Banks Winding-up Directive for netting agreements to which cooperative societies are parties.

Article 33H(2) of the Banking Business Act implements the provisions of Article 25 of the Banks
Winding-up Directive in Cypriot Law, providing, with regard to close-out netting agreements to which a
credit institution is a party, that these shall be governed by the proper law of the contract. It is
nevertheless noted that no equivalent provision has been introduced into the law on cooperative societies,
notwithstanding a recent amendment (Law 170(I)/2004) intended to incorporate the provisions of the
Banks Winding-up Directive in Cypriot law. In this respect, cooperative societies remain subject to the

general provisions of Cypriot company law on winding-up and liquidation.

Czech law recognises ‘close-out netting’ as defined in Article 197 of Act 256/2004 Coll. on Trading on
the capital market (as last amended by Act 377/2005 on Financial conglomerates). In spite of a Czech
counterparty’s bankruptcy, the effect of ‘close-out netting’ provisions is assured by Article 14 (1)(g) and
(1), (4) and (7) of Act 328/1991 on Bankruptcy and composition of claims, as amended for this purpose by
Act 377/2005 Coll. on Financial conglomerates. Article 25 (netting agreements) of the Banks Winding-up
Directive, is implemented by Article 11c of Act 97/1963 on International private and procedural law, as
amended by Act 377/2005 on Financial conglomerates. Article 11c establishes that close-out netting
arrangements shall be governed solely by the law of the contract which governs such agreements. As
regards the provisions of the Financial Collateral Directive, these provisions have also been transposed
into Czech law by Act 377/2005 on Financial conglomerates, which introduced provisions on financial

collateral arrangements into the Commercial Code No 513/1991 Coll., as amended (new Articles 323a to



i). These amendments to individual Czech legal acts were adopted by Parliament at the end of September

2005 and have entered into force.

The Riigikogu (Estonian Parliament) passed a law implementing the Financial Collateral Directive (Act
to Amend the Law on Property Act, Estonian Central Register of Securities Act, Credit Institutions Act,
Insurance Activities Act, Bankruptcy Act, Law on Obligations Act, Private International Law Act and
Securities Market Act) on 22 April 2004. The law entered into force on 1 May 2004. However, the netting
provisions of the Financial Collateral Directive were not implemented by this law. Although netting
provisions might theoretically be introduced in contracts, it is questionable whether such clauses would be
enforceable in the context of insolvency, with the exception of netting in payment systems. Article 25 of
the Banks Winding-up Directive was implemented by the Credit Institutions Act and Commercial Code
Amendment Act which was adopted by the Estonian Parliament on 25 November 2004 and came into
force on 1 January 2005. The implementing Act does not specify the wording of the Banks Winding-up
Directive. According to Section 115!, paragraph 5, clause 2 of the Act, netting is interpreted according to

the law which governs the contract.

Hungary adopted insolvency close-out netting legislation with the adoption of Act CXX of 2001 on
Capital Markets (the ‘CMA’) which was amended in June 2004 following the implementation of the
Financial Collateral Directive. In 2001 the CMA also amended Act XLIX of 1991 on Bankruptcy,
Liquidation and Voluntary Winding-up Proceedings (the ‘Bankruptcy Act’). The amended provisions of
the Bankruptcy Act provide for the enforceability of contractual close-out netting for the types of

transactions mentioned above and prevent the insolvency administrator from ‘cherry-picking’.

Under Article 12(2) of the Bankruptcy Act, once debtors have filed for bankruptcy and subject to certain
conditions, they may apply for a moratorium on their payment obligations. During this moratorium there
are no legal consequences of non-payment. It could be argued that this prevents creditors from
terminating transactions early or applying close-out netting provisions. In practice, however, it is
understood that such a moratorium is unlikely to cause any problems, as creditors have considerable time
to exercise early termination rights and close-out netting between the filing for bankruptcy and the

declaration of a moratorium.

In Latvia, the Financial Collateral Directive, the Banks Winding-up Directive and Directive 2001/17/EC
of the European Parliament and of the Council of 19 March 2001 on the reorganisation and winding-up of

insurance undertakings’® were implemented by the Law on Financial Collateral, which was adopted by the

3 OJL 110,20.4.2001, p. 28.



Parliament on 21 April 2005. It entered into force on 25 May 2005, simultaneously with the amendments
to the Law on the Insolvency of Undertakings and Companies (adopted on 17 March 2005) and
amendments to the Law on Commercial Pledges (21 April 2005), which are necessary in order to ensure
the application of the Law on Financial Collateral. The law implementing the Financial Collateral
Directive transposes the provisions of the Directive quite closely. With regard to the conflict of law issue
addressed by Article 25 of the Banks Winding-up Directive, the draft law amending the Law on Credit
Institutions has already passed its second reading in the Parliament. Article 57 of the draft law amending
Article 158 of the Law on the Credit Institutions provides that transactions subject to netting
arrangements are governed exclusively by the laws relating to the netting arrangement underlying such
transaction. The same draft law also provides that application of reorganisation measures or winding-up
proceedings to a credit institution, or to one of its branches, does not affect the set-off of claims and
obligations, or the carrying out of other activities having a similar legal effect, and does not provide for

any suspect periods.

In Lithuania, there is no specific law dealing with close-out netting. The set-off of reciprocal obligations,
which is arguably a narrower concept in Lithuanian law than close-out netting, is governed by general
rules in the Civil Code (Articles 6.130 — 6.140). If bankruptcy/restructuring proceedings are commenced
with respect to an insolvent debtor, the Enterprise Bankruptcy Law (No 31-1010 of 2001), the Law on the
Restructuring of Enterprises (No 31-1012 of 2001) and the Law on Banks (No IX-2085 of 2004) do not
generally allow set-off, unless the set-off relates to payment or securities settlement systems or financial
collateral arrangements, as regulated by the Law on Settlement Finality in Payment and Securities
Settlement Systems (Law I1X-1597 of 2003) and the Law on Financial Collateral Arrangements (Law IX-

2127 of 2004). Lithuania has followed a rather literal implementation of Financial Collateral Directive.

In Malta the Set-off and Netting on Insolvency Act — Act IV of 2003 (the ‘Netting Act’) provides a
flexible regime in support of netting. Its scope is very wide, covering basically any contracts, not only
agreements with respect to derivatives. The only limitation to the application of the provision is that
netting can be rendered unenforceable on the grounds of fraud or for a similar reason. As different types
of claims — also non-financial — can be netted under the legislation, the Netting Act also explicitly
provides for the enforceability of contractual clauses that set out the mechanism for converting non-

financial obligations into monetary obligations.

The Polish regulation of close-out netting seems to be comprehensive, but it does have some
imperfections. The law is not sufficiently clear on derivatives transactions concluded without a master
agreement. Other than in relation to master agreements, close-out netting is not explicitly provided for in

such agreements.



In the context of bankruptcy proceedings, there may be doubts about the scope and correctness of the
implementation of the Financial Collateral Directive as regards recognition of the close-out netting of
financial collateral. In the context of separately regulated rehabilitation proceedings, the enforceability of

close-out netting is only explicitly guaranteed in relation to financial collateral.

Act 7/2005 Z. z. on Bankruptcy and Reorganisation, adopted on 9 December 2004 , implements close-out
netting into the Slovak legal order. The new law is applicable as of 1 January 2006. It provides for the
implementation of the Financial Collateral Directive in relation to close-out netting. Close-out netting is
recognised in Article 180. Paragraphs 1 and 2 contain definitions of ‘netting agreement’ and ‘close-out
netting’. Nevertheless, the interpretation of the definition of close-out netting in Article 180 might be
difficult, since it refers to profits and losses from individual transactions and not to the value of
claims/obligations arising from these transactions. Furthermore, the recognition of close-out netting in the
case of individual public or private attachments, according to Article 7(1)(b) of the Financial Collateral

Directive, is not guaranteed by the draft law.

Since the adoption of the Act on Financial Collateral of 22 April 2004 (Official Gazette No 47 of 2004, p.
6277) the Slovene regulatory framework provides for specific close-out netting legislation. The Act on
Financial Collateral regulates the status of close-out netting provisions according to the Financial
Collateral Directive. It foresees the possibility of close-out netting provisions and recognises such
provisions even in the event of compulsory settlement, bankruptcy or liquidation, as well as in the event

of assignment, attachment or other dispositions in respect of such rights.

The Banks Winding-up Directive has been transposed into Slovenian law by the Act amending the
Banking Act (Official Gazette No 42 of 2004) (the ‘Winding-up Act’). The Winding-up Act imposes
automatic set-off for all claims which are the subject of the winding-up procedure and their creditors from
the date of the commencement of the winding-up proceedings. Claims which expire with the set-off must
be reported to the winding-up trustee. If not, the set-off will still be valid, but the creditor will be
responsible for any damage caused by the failure to notify . Set-off in bankruptcy proceedings is not
applicable to claims which a creditor has had six months before the start of the winding-up proceedings if
the creditor was aware of or should have been aware of the debtor’s insolvency or of the fact that
bankruptcy proceedings were proposed. Set-off is also not applicable to claims which a creditor acquires
after the commencement of bankruptcy proceedings. With respect to the suspect period, there is a general
rule in the Winding-up Act that detrimental acts can be challenged if they have been committed one year
before the beginning of the bankruptcy proceedings. The responsibility of the creditor, which is a
necessary condition for challenging a detrimental act, is established by reference to the period when the

detrimental act was committed.



Article 25 of the Banks Winding-up Directive has not been specifically implemented in Slovenian law.
However, it is generally considered that the principle expressed by the provision could be inferred from
existing principles. The Slovenian Private International Law (Article 19 of the Law) provides that
contracts are governed by the law chosen by the parties, unless determined otherwise under this Law or
an international treaty. Therefore, the Slovenian Government considered that no specific implementation
of Article 25 was needed.
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ANNEX I

REPUBLIC OF CYPRUS

Relevant Directives provisions

National netting legislation

Unofficial translation into English

Directive 2002/47/EC of the European
Parliament and of the Council of 6 June 2002
on financial collateral arrangements

Article 2 (1) Definitions

(n) "close-out netting provision" means a
provision of a financial collateral arrangement, or
of an arrangement of which a financial collateral
arrangement forms part, or, in the absence of any
such provision, any statutory rule by which, on the
occurrence of an enforcement event, whether
through the operation of netting or set-off or
otherwise:

(1) the obligations of the parties are accelerated so
as to be immediately due and expressed as an
obligation to pay an amount representing their
estimated current value, or are terminated and
replaced by an obligation to pay such an amount;
and/or

(i1) an account is taken of what is due from each
party to the other in respect of such obligations,
and a net sum equal to the balance of the account
is payable by the party from whom the larger
amount is due to the other party.

N. 43(D)/2004, (O m7epi TOV ZVHPOVIAV
Hapoyis Xpnpoatoowkovopikils EEacediiong
Nopog tov 2004)

ApBpo 2.-(1) Eppnveia

«PNTPO. GLUYNEIGHOV» OTMUOiVEL TOV OpO 1TNG

GUUPOVIOG TOPOYNS YXPNHOATOOIKOVOLUKNG
egaopdAiong N TG OLHEOViaG, NG  omoiog
omotedel  HEPOC M oLUQOVIO  TOPOYNS

eEaopariong, M, €av dev VIAPYEL TETO0C OPOC,
omoladnmote dratan vopov, Pacel g omoiog, Ue
NV eMEAELON €VOG YEYOVOTOG TOL GLVETHYETOL
OVOYKOOTIKT] EKTEAECT], €1TE HECHO GUUYMEIGLOV 1)
avTioTabuong, eite pe GAAo TpoOTo —

(o) ot vmoypedoelc TV CLUPOAAOREVOV
gmTaOVOVTAL, ®CTE Vo Kobiotavtor apécmg
omouTNTEG Kol va. ek@palovtol ¢ VLTOYPEMON
KOTAPOANG TOGOD MOV OVTITPOCMOAEVEL TV, KAT
extipynon, tpéyovoa a&io Tovg M Ayouvv Kot
avtikafictavtol amd VIToYPEMoT KATABoANG evOC
TETO10V TOGOV: M|

Law 43(I)/of 2004

(the Financial Collateral Arrangements Act of
2004)

Section 2 .-(1) Interpretation

"close-out netting provision" shall mean the
provision of a financial collateral arrangement, or
of an arrangement of which a financial collateral
arrangement forms part, or, in the absence of any
such provision, any statutory rule by which, on the
occurrence of an enforcement event, whether
through the operation of netting or set-off or
otherwise:

(a) the obligations of the parties are accelerated so
as to be immediately due and expressed as an
obligation to pay an amount representing their
estimated current value, or are terminated and
replaced by an obligation to pay such an amount;
or

(b) an account is taken of what is due from each
party to the other in respect of such obligations,
and a net sum equal to the balance of the account
is payable by the party from whom the larger
amount is due to the other party.




(B) vmoloyilovtor ot  o@eldég TOL  KGOe
ovpParilopévon Pog Tov GAAO o oyéomn HE TIG
VIOYPEDGEL; OLTEG Kou O GUUPAAAOUEVOS, O
omoilog oeidel T0 peYaADTEPO TOGO KoTAPAUAAEL
kaBopd 0G4, 160 TPOC TN S1APOPA TOV OPEIADV*

Article 7
Recognition of close-out netting provisions

1. Member States shall ensure that a close-out
netting provision can take effect in accordance
with its terms:

(a) notwithstanding the commencement or
continuation of winding-up proceedings or
reorganisation measures in respect of the collateral
provider and/or the collateral taker; and/or

(b) notwithstanding any purported assignment,
judicial or other attachment or other disposition of
or in respect of such rights.

2. Member States shall ensure that the operation of
a close-out netting provision may not be subject to
any of the requirements that are mentioned in
Article 4(4) [Enforcement of financial collateral
arrangements], unless otherwise agreed by the
parties.

ApBpo 9

Avayvapien TG pTPIS CORYNPLEROV

(1) H pitpa copymetopod ddvotor vo mopayet
OmOTEAECHATO  COUPOVO HE TOUG OpPOLE OV
TEPLEYEL, TOPA —

() Tnv évapén 1M ovvéylon  OadIKOCLOV
exkafapiong N pétpav ebuyiovong oe oyéon
LLE TOV 0CQOANOTAPOYO 1| TOV OCPUAELODO)O N
K0l TOVG OVO" M

(B) omowdnmote évvoun eky®dpnon, SIKACTIKN N
GAAN Katdoyeon N GAAov gidovg didbson TV
SIKOIOUATOV 7| € GYEON HE TO OIKOUMDULOTO
oTd.

(2) H gpappoyn ™e pRTpas COLYNOLGLOD dVVATOL
Vo unv umOKETOL GE  OMOONTOTE Omd  TIG
amotoglg Tov gdagiov (3) tov apbpov 6, exTdC
eqv &xer ovupwvndel SapopeTikd omd TOLG
ovuPaiionévoug:

Noeitar 611, 10 Tapoév apBpo de Biyer Vv
omowdNTote omaitnon PAcel TG 10YLOVCOG
vouobfeaiog yio, T SEVEPYELN TNG PEVGTOTOINGNG 1)

Section 9

Recognition of close-out netting provisions

1. A close-out netting provision can take effect in
accordance with its terms:

(a) notwithstanding the commencement or
continuation of winding-up proceedings or
reorganisation measures in respect of the collateral
provider and/or the collateral; or

(b) notwithstanding any purported assignment,
judicial or other attachment or other disposition of
or in respect of such rights.

2. The operation of a close-out netting provision
may not be subject to any of the requirements that
are mentioned in Section 6(3) [Enforcement of
financial ~ collateral  arrangements],  unless
otherwise agreed by the parties.

It is understood that this Section is without
prejudice to any requirement under the law in
force on the realisation or valuation of financial
collateral and the calculation of the relevant
financial obligations in a commercially reasonable
manner.
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™G  OmOTIUNGNG NG XPTLOTOOIKOVOUIKNG
€EACOAMONG KOl TOV VTOAOYIGHOD TV GYETIKAOV

YPNLUATOOIKOVOLUK®MV VTOYPEDCEDY LE EUTOPLK
€OAoyo TpOTO.

Directive 2001/24/EC  of the European
Parliament and of the Council of 4 April 2001
on the reorganisation and winding up of credit
institutions

Article 25
Netting agreements
Netting agreements shall be governed solely by

the law of the contract which governs such
agreements.

N. 66(I1)/1997 {w¢ 2004 (O mepi Tpoamelik®dv
Epyoaciov Nopog tov 1997 £mg 2004)

ApBpo 33H(2)
Emntoosg o¢
ocvupdcseig

oYé0N HUE  OUYKEKPLUEVES

(2) Tnpovpévav tov datdéemv tov edapiov (1),
0l GLUE®VIEG OCLUYNEICUOV Kol UETUTPOTNG
YPEOVG, Ol CLUP®VIEG emavayopds, KaOOC emiong
0l GUVOAALYEC TTOV JIEVEPYOVVTAL GTO TANIGLO TOL
Xpnuotwompiov  A&uwv  Kodmpov, diémovtan
OTOKAEIGTIKA OO TOVG VOUOVG TTov epappolovral
o™ obuPacn mov JEREL TIg €V AOY® GUUPMVIEG N
TIG &V AOY® GUVOAAOYEG.

Law 66(1)/1997
(the Banking Business Act of 1997 to 2004)

Section 33H (2)
Consequences in respect of specific contracts

(2) Without prejudice to the provisions of 33H(1),
netting agreements, repurchase agreements, as
well as transactions carried out in the context of
the Cyprus Stock Exchange, shall be governed
solely by the law of the contract which governs
such agreements or transactions.
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Article 23 Set-off

1. The adoption of reorganisation measures or the
opening of winding-up proceedings shall not affect
the right of creditors to demand the set-off of their
claims against the claims of the credit institution,
where such a set-off is permitted by the law
applicable to the credit institution's claim.

2. Paragraph 1 shall not preclude the actions for
voidness, voidability or unenforceability laid down
in Article 10(2)(1).

ApBpo 33K(1) Zopyneropog

Tnpovuévev tov datdéemv tov mepi Etaipeidv
Noépov kot tov gdagpiov (7) Tov apbpov 33 kot tng
napaypaeov (1) Tov apdpov 334, 1 epappoyn TV
puétpov &uyiavong N n évapén g dudkaciog
exkafdpiong dev emmpedlovv to dikaimpo
ToTOT Vo {NTNCEL TO GLUYNPIGLO TNG OTAITNONG
TOV pE TV amoaitnon g Tpdnelag, epOGoV 0
CUUYNPLOHOG AVTOG EMTPETETOL OO TN GLUPAOT
oL €xel cuvaPOel HETAED TOL TOTMOTN KoL TNG
tpamelog.

Section 33 K (1) Set-off

Without prejudice to the provisions of the
Companies Act and to Section 33(7) and Section
33A, paragraph (1f), the adoption of reorganisation
measures or the opening of winding-up
proceedings shall not affect the right of creditors
to demand the set-off of their claims against the
claims of the bank, where such a set-off is
permitted by the contract entered into by the
creditor and the bank.
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CZECH REPUBLIC

Relevant Directives provisions

National netting legislation

Unofficial translation into English

Directive 2002/47/EC of the European
Parliament and of the Council of 6 June 2002
on financial collateral arrangements

Article 2 (1) Definitions

(n) "close-out netting provision" means a provision
of a financial collateral arrangement, or of an
arrangement of which a financial collateral
arrangement forms part, or, in the absence of any
such provision, any statutory rule by which, on the
occurrence of an enforcement event, whether
through the operation of netting or set-off or
otherwise:

(1) the obligations of the parties are accelerated so
as to be immediately due and expressed as an
obligation to pay an amount representing their
estimated current value, or are terminated and
replaced by an obligation to pay such an amount;
and/or

(i1) an account is taken of what is due from each
party to the other in respect of such obligations,
and a net sum equal to the balance of the account
is payable by the party from whom the larger
amount is due to the other party

Article 7

Recognition of close-out netting provisions

Zakon ¢. 256/2004, Sb., o podnikini na
kapitalovém trhu, ve znéni pozdéjSich predpist
(naposledy pozménény zikonem ¢&. 377/2005
Sb., o finan¢nich konglomeratech)

§ 197

Zaveéretnym vyrovnanim se rozumi smluvni
ujednani podle ¢eského nebo zahrani¢niho prava,
a) které 1ze dolozit pisemné nebo jinym zaznamem
umoziujicim uchovani informaci,
b) které¢ se vztahuje na vzajemné pohledavky
smluvnich stran, vcetné¢ pfisluSenstvi téchto
pohledavek, z obchodt, jejichz pfedmétem jsou
vyluéné penézni prosttedky, investicni nastroje,
prava s investiénimi nastroji spojena nebo
komodity, vcetné podminénych pohledavek a
pohledavek, které maji nebo by mély teprve
vzniknout (dale jen ,,vzajemné pohledavky stran®),
a

¢) podle kterého v pfipad¢, Ze nastane dohodnuta
skute¢nost, dojde k zaniku a nahrazeni, nebo k
zapocteni dosud nesplatnych, popfipadé i
splatnych vzdjemnych pohledavek stran tak, ze
vysledkem bude jedina pohledavka ve vysi rozdilu
mezi souhrnnou vysi odhadovanych soucasnych
hodnot vzdjemnych pohledavek stran; zplisob
odhadu  soucasnych  hodnot  vzajemnych
pohledavek stran, okamzik, ke kterému musi byt

Act 256/2004 Coll. on Trading on the capital
market, as amended (as last amended by Act
377/2005 Coll. on financial conglomerates)

Article 197

‘Close-out netting” means a contractual provision
pursuant to Czech or foreign law:

a) which can be evidenced in writing or by any
other means which allows for the storage of
information,

b) which relates to the mutual claims of the
contracting parties, including accessions to such
claims, resulting from transactions exclusively
involving financial funds, investment instruments,
rights connected to investment instruments or
commodities, and including contingent and
prospective claims (hereinafter ‘the parties’ mutual
claims’), and

¢) according to which, upon the occurrence of an
agreed event, the parties’ mutual claims, whether
due or not yet due, will be terminated and be
replaced or set-off, resulting in a single claim
equal to the difference between the aggregated
amounts of the calculated current values of the
parties’ mutual claims; the method for calculating
the current values of the parties’ mutual claims,
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1. Member States shall ensure that a close-out
netting provision can take effect in accordance
with its terms:

(a) notwithstanding the commencement or
continuation of winding-up proceedings or
reorganisation measures in respect of the collateral
provider and/or the collateral taker; and/or

(b) notwithstanding any purported assignment,
judicial or other attachment or other disposition of
or in respect of such rights.

2. Member States shall ensure that the operation of
a close-out netting provision may not be subject to
any of the requirements that are mentioned in
Article 4(4) [Enforcement of financial collateral
arrangements], unless otherwise agreed by the
parties.

odhad proveden, a zpiisob a termin vypotadani,
musi byt dojednany ve smluvnim ujednani o
zavéreCném vyrovnani a nesmi byt v rozporu se
zvyklostmi na pfislusnych finan¢nich trzich.*.

the date in respect of which the calculation shall be
carried out, and the manner and timing of the
settlement shall be agreed in the close-out netting
provision and shall not contravene relevant
financial market conventions.

Directive 2001/24/EC  of the European
Parliament and of the Council of 4 April 2001
on the reorganisation and winding up of credit
institutions

Article 23
Set-off

1. The adoption of reorganisation measures or the
opening of winding-up proceedings shall not affect
the right of creditors to demand the set-off of their
claims against the claims of the credit institution,
where such a set-off is permitted by the law

Ziakon ¢. 328/1991 Sb., o konkursu a vyrovnani,
ve znéni pozdéjSich piedpisi (naposledy
pozménény zakonem ¢&. 377/2005 Sb.,, o
finan¢nich konglomeratech)

§ 14

Uginky prohlaseni konkursu
(1) Prohlaseni konkursu ma tyto u¢inky:

g) nesplatné pohledavky upadce a jeho zavazky,
které maji byt uspokojeny z podstaty, povazuji se
v konkursu za splatné; toto ustanoveni nema vliv
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Act 328/1991 Coll.,, on Bankruptcy and
composition, as amended (as last amended by
Act 377/2005 Coll. on financial conglomerates)

Article 14
Effects of a declaration of bankruptcy

(1) A declaration of bankruptcy shall have the
following effects:

g) under bankruptcy proceedings, an insolvent
debtor’s claims which are not yet due and his




applicable to the credit institution's claim.

2. Paragraph 1 shall not preclude the actions for
voidness, voidability or unenforceability laid down
in Article 10(2)(1).

na splatnost jakékoli pohledavky nebo zavazku,
které maji byt zahrnuty do zavére¢ného vyrovnani
podle zvlastniho pravniho ptedpisu upravujiciho
podnikani na kapitalovém trhu 11).

(i) zapocteni na majetek patfici do podstaty neni
pripustné; to se nevztahuje na zavére¢né vyrovnani
podle zvlastniho pravniho ptedpisu upravujiciho
podnikani na kapitalovém trhu*.

(4) Jestlize smlouva o vzajemném plnéni nebyla
jesté v dobé prohlaseni konkursu splnéna ani
upadcem, ani druhym ucastnikem smlouvy, anebo
byla splnéna jen CasteCné, kazda smluvni strana
mize od smlouvy odstoupit; ... Odstoupeni od
smlouvy, jejiz soucasti je ujednani o zaveérecném
vyrovnani podle zvlastniho pravniho predpisu
upravujictho podnikani na kapitdlovém trhu*,
nema vliv na provedeni zavérecného vyrovnani
podle tohoto ujednani.

(7) Prohlaseni konkursu nema vliv na zavérecné
vyrovnani podle zvlastniho pravniho predpisu
upravujiciho podnikani na kapitalovém trhu*.

obligations which are to be satisfied from the
bankruptcy estate shall be considered as due; this
provision is without prejudice to the maturity of
any claim or obligation which is to be included in
close-out netting under specific regulations
governing trading on the capital market.

(1) set-off shall not be possible against the assets of
the bankruptcy estate;

this does not apply to close-out netting under the
specific regulations governing trading on the
capital market*.

(4) If, at the time of a declaration of bankruptcy,
neither the bankrupt nor the other party to an
agreement have performed their obligations under
the agreement, or if such agreement has been only
partially performed, either party to the agreement
may withdraw from it; ... Withdrawal from an
agreement which is subject to a close-out netting
provision under the specific regulations governing
trading on the capital market* shall be without
prejudice to carrying out close-out netting pursuant
to such provision.

(7) A declaration of bankruptcy shall be without
prejudice to close-out netting under the specific
regulations governing trading on the capital
market*.
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(*Reference to Act 256/2004 Coll, on Trading on
the capital market).

Article 25
Netting agreements

Netting agreements shall be governed solely by the
law of the contract which governs such
agreements.

w

Zikon ¢. 97/1963 Sb., o0 meziniarodnim pravu
soukromém a procesnim, ve znéni pozdéjSich
piedpisi (naposledy pozménény zakonem ¢.
377/2005 Sb., o finan¢nich konglomeratech)

§1lc

Upadek finanéni instituce

7) Ujednani o zavérecném vyrovnani se fidi
vyhradné pravem rozhodnym pro smlouvu, jiz se
fidi tato ujednani.

Act 97/1963 Coll. on International private and
procedural law, as amended (as last amended

by Act 377/2005 Coll. on financial
conglomerates)

Article 11c

Insolvency of a financial institution

...7) Close-out netting agreements shall be

governed solely by the law of the contract which
governs such agreements.
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ESTONIA

Relevant Directives provisions

National netting legislation

Unofficial translation into English

Directive 2002/47/EC of the European
Parliament and of the Council of 6 June 2002
on financial collateral arrangements

Article 2(1) and Article 7

Are not implemented by Law of Property Act
implementing financial collateral provisions

Directive 2001/24/EC  of the European
Parliament and of the Council of 4 April 2001
on the reorganisation and winding up of credit
institutions

Article 23
Set-off

1. The adoption of reorganisation measures or the
opening of winding-up proceedings shall not affect
the right of creditors to demand the set-off of their
claims against the claims of the credit institution,
where such a set-off is permitted by the law
applicable to the credit institution's claim.

2. Paragraph 1 shall not preclude the actions for
voidness, voidability or unenforceability laid down
in Article 10(2)(1).

Voladigusseaduse paragrahv 197:

(1) Kui kaks isikut (tasaarvestuse pooled) on
kohustatud maksma teineteisele rahasumma voi
tditma muu samaliigilise kohustuse, vdib kumbki
pool (tasaarvestav pool) oma ndude teise poole
ndudega tasaarvestada, kui tasaarvestaval poolel
on digus oma kohustus tdita ja teiselt poolelt
nduda tema kohustuse tditmist.

2) Tasaarvestuse tulemusena lopevad
tasaarvestuse poolte nduded kattuvas ulatuses
ajast, mil neid vOis tasaarvestada, kui pooled ei
lepi kokku teisiti. Kui {ihe v6i mdlema noude eest
on juba makstud intressi, ei ulatu tasaarvestus
tagasi rohkem kui viimase ajavahemiku lopuni,
mille eest intressi maksti.

(3) Eri vééringutes véljendatud rahalisi ndudeid
voib tasaarvestada vahetuskursiga, mis
arvestatakse  tasaarvestamise pdeva  seisuga
tasaarvestava  poole tegevuskohas, selle
puudumisel aga elu- voi asukohas.
Tasaarvestamine ei ole lubatud, kui vahetuskursid
ei ole turul vabalt kujunenud.

Law of Obligations Act
§ 197 Definition of set-off

(1) If two persons (parties to a set-off) are
required to pay each other a sum of money or
perform some other similar obligation, either party
(the party requesting set-off) may set off his claim
against the claim of the other party, if the party
requesting set-off has the right to perform his
obligation and to require performance from the
other party.

(2)  As a result of a set-off, the claims of the
parties to the set-off shall be extinguished as from
the date when they could be set off and to the
extent that they overlap, unless the parties agree
otherwise. If interest has already been paid on
either or both of the claims, the set-off shall have
retroactive effect only for the last period for which
interest has been paid.

3) Monetary claims expressed in different
currencies may be set off at an exchange rate
calculated as at the date of the set-off at the place
of business of the party requesting set-off or, in the
absence of a place of business, at the location of
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the residence or seat of the party. Set-off is not
permitted if the exchange rates have not been
freely developed in the market.

Article 25
Netting agreements

Netting agreements shall be governed solely by the
law of the contract which governs such
agreements.

NB. This provision is implemented only in relation
to rehabilitaion mesures

Krediidiasutuste seadus:

§ 1151. Tervendamismeetmete suhtes
kohaldatav digus
(1) Tervendamismeetmed kiesoleva seaduse

tdhenduses on teise lepinguriigi haldusasutuse voi
kohtu vastava menetluse (tervendamismenetlus)
kédigus ldbiviidavad toimingud, mille eesméirk on

sdilitada vO0i taastada vastava lepinguriigi
krediidiasutuse ja tema filiaali v&i selles
lepinguriigis asutatud kolmanda riigi

krediidiasutuse filiaali maksevdime ning mis
voivad mdjutada kolmandate isikute varasemaid
Oigusi vOi millega voOib kaasneda maksete ja
tiitemenetluse peatamine voi nduete vihendamine.

[...]

(5) Vastavale lepingule voi tehingule kohalduvat
lepinguriigi digust kohaldatakse
tervendamismeetmete rakendamise tagajargede
suhtes:

[...]

2) tasaarveldust (netting ) reguleerivale
kokkuleppele;

Credit Institutions Act
§ 1151 (entry into force 1.1.2005)
Law applicable to rehabilitation measures

(1) For the purposes of this Act, ‘rehabilitation
measures’ are acts performed by an administrative
authority of another contracting state [EEA
Member State] or during the relevant proceedings
of the court (rehabilitation proceedings), which are
intended to preserve or restore the solvency of a
credit institution, or of its branch, of the
contracting state in question, or a branch of a
credit institution of a third state established in that
contracting state and which could affect third
parties’ pre-existing rights or which may involve
the risk of a suspension of payments, suspension
of enforcement measures or reduction of claims.

[...]

(5) Concerning the consequences of implementing
rehabilitation measures, the law of a contracting
state governing a contract or transaction shall

apply to:
[...]

2) agreements regulating netting;
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[.]

(9) Tervendamismeetmete rakendamine ei mdjuta
volausaldaja Gigust oma nduet krediidiasutuse
ndudega tasaarvestada, kui tasaarvestus on lubatud
krediidiasutuse ndudele kohaldatava odiguse
kohaselt.

[...]

(9) The implementation of rehabilitation measures
shall not affect the right of the creditor to set off its
claim against the claim of a credit institution,
provided the set-off is allowed pursuant to the law
applicable to the claim of the credit institution

Rahandusministri 16. miirtsi 2004. a méiirus nr
33 "Investeerimisithingu
usaldatavusnormatiivid, nende arvutamise ning
aruandluse kord"

§ 32. Lepingulised nettimised

@) Bilansiviliste tehingute puhul on
potentsiaalse tuleviku krediidiriski arvutamisel
lubatud kasutada lepingulisi nettimisi. Sellistel
juhtudel voib tuletisvadrtpaberite késitlemisel iga
iiksiku lepingu nimivaértuse asemel arvesse votta
omavahel seotud lepingutest tulenevate nduete ja
kohustuste vahe.

2) Riski védhendavateks lepingulisteks
nettimisteks on investeerimisiihingu ja teise poole
vahel sdlmitud kahepoolsed volakohustuste
uuendamise lepingud (bilateral contracts for
novation) ja muud sarnased kahepoolsed
lepingulise nettimise kokkulepped.

3) Lepinguline nettimine volakohustuse
uuendamisega (netting by novation) on lepingu
kahe poole omavaheliste teatud valuutas ja teatud
kuupieval iile kantavate kohustuste automaatne

Prudential ratios for investment
instructions for assessment thereof
procedure for reporting

firms,
and

Regulation No 33 of the Minister of Finance of
16 March 2004, entered into force 1 June 2004.

§ 32. Contractual netting

(1) In the case of off-balance-sheet transactions,
contractual netting may be used for the calculation
of potential future credit exposure. In such cases,
instead of the nominal value of every single
contract, the difference between the claims and
obligations arising from interconnected contracts
may be taken into account in dealing with
derivative instruments.

(2) Bilateral contracts for novation between an
investment firm and its counterparty and other
similar bilateral netting agreements are deemed to
be risk-reducing contractual netting.

3) ‘Netting by novation’ means that mutual
claims and obligations of two parties to a contract
which are in a given currency and transferable on a
given date are automatically amalgamated with
other claims and obligations in the same currency
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ithendamine (amalgament) teiste samas valuutas ja
sama  vadrtuspdeva  kohustustega.  Sellise
kohustuste automaatse ithendamisega tekib uus
oiguslikult siduv leping (edaspidi uuendusleping),
mis Idpetab koik eelnevad lepingud ning
16pptulemusena kantakse iile koikidest lepingutest
tulenevate nduete ja kohustuste vahe. Lepingulist
nettimist volakohustuse uuendamisega kasutatakse
peamiselt vélisvaluuta ja intressimddra lepingute
puhul ning tavaliselt {ihte tiiiipi vara nettimiseks.

%) Lisaks kédesoleva paragrahvi loikes 3
satestatule  voib  investeerimisiihing  nettida
vastastikuseid kohustusi ka muude &iguslikult
siduvate  kahepoolsete lepingulise nettimise
kokkulepete alusel (nt iithekordsed kokkulepped).

and with the same maturity date. By such
amalgamation, a new legally binding contract
(contract for novation) is created which
extinguishes all former contracts, and any
difference between the claims and obligations
arising from all contracts is transferred. Netting by
novation is mainly used in foreign-exchange and
interest-rate contracts and normally for the netting
of assets of the same type.

(4) In addition to the provisions of subsection (3)
of this section, an investment firm may carry out
the netting of mutual obligations pursuant to other
legally binding bilateral contractual netting
agreements (e.g. one-off agreements).
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REPUBLIC OF HUNGARY

Relevant Directives provisions

National netting legislation

Unofficial translation into English

Directive 2002/47/EC of the European
Parliament and of the Council of 6 June 2002
on financial collateral arrangements

Article 2 (1)

(n) "close-out netting provision" means a provision
of a financial collateral arrangement, or of an
arrangement of which a financial collateral
arrangement forms part, or, in the absence of any
such provision, any statutory rule by which, on the
occurrence of an enforcement event, whether
through the operation of netting or set-off or
otherwise:

(1) the obligations of the parties are accelerated so
as to be immediately due and expressed as an
obligation to pay an amount representing their
estimated current value, or are terminated and
replaced by an obligation to pay such an amount;
and/or

(i) an account is taken of what is due from each
party to the other in respect of such obligations,
and a net sum equal to the balance of the account
is payable by the party from whom the larger

NB. Relevant provisions of directives are not
implemented literally but are implemented in
substance in the provisions below

2001. évi CXX. torvény a tokepiacrol

5.§

87. pozicidlezard nettdsitas: a felek megallapodasa
alapjan a szerzodés nemteljesitésekor vagy a felek
altal meghatarozott egyéb felmondasi esemény
bekovetkeztekor az  azonnali  deviza- és
értékpapiriigyletbdl, szarmaztatott iigyletbdl, repo-
vagy  forditott  repoiigyletbdl,  értékpapir-
kolcsonzésre iranyuld megallapodasbol, ovadéki,
illetve  biztositéki  célt  szolgald  egyéb
szerz0désbol, vagy mas hasonld pénziigyi
ligyletbol eredd tartozasoknak és koveteléseknek
az adott pénzligyi termék piacan -elfogadott
elszdmoldsaként egyetlen nettd tartozassa vagy
koveteléssé  torténd  atalakitdsa, amelynek
eredményeként a tartozas vagy a kovetelés
kizarolag az ekként megallapitott nettd Osszegre
korlatozodik;

Act CXX of 2001 on Capital Markets

Article 5 [definition]

87. Close-out netting: in the event of the non-
performance of an agreement or any other event
terminating the agreement, as agreed by the
parties, any debts and claims arising out of spot
currency and securities transactions, derivatives
transactions, repo or reverse repo transactions,
securities lending and/or borrowing agreements, or
other arrangements aimed at providing security or
collateral, or any other similar financial
transactions shall be converted into a single net
debt or claim by a clearing method recognised in
the market of the given financial instrument, as a
result of which the debt or the claim shall be
limited exclusively to the net amount calculated by
the clearing method.
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amount is due to the other party.
Article 7
Recognition of close-out netting provisions

1. Member States shall ensure that a close-out
netting provision can take effect in accordance
with its terms:

(a) notwithstanding the commencement or
continuation of winding-up proceedings or
reorganisation measures in respect of the collateral
provider and/or the collateral taker; and/or

(b) notwithstanding any purported assignment,
judicial or other attachment or other disposition of
or in respect of such rights.

2. Member States shall ensure that the operation of
a close-out netting provision may not be subject to
any of the requirements that are mentioned in
Article 4(4) [Enforcement of financial collateral
arrangements], unless otherwise agreed by the
parties.

Directive 2001/24/EC  of the European
Parliament and of the Council of 4 April 2001
on the reorganisation and winding up of credit
institutions

Article 23
Set-off

1. The adoption of reorganisation measures or the
opening of winding-up proceedings shall not affect

1991. évi XLIX. torvény a csddeljarasrol, a
felszamolasi eljarasrol és a végelszamolasrol

36. §

(2) A felszamolas kezdd idopontjat megeldozden
létrejott,  pozicidlezaré nettositdsra  iranyulo
megallapodas esetén a hitelezdnek a nettd

kovetelést kell a felszamolonak bejelentenie,
illetve a felszamol6 a nettd kdvetelést érvényesiti.
A pozicidlezard nettositdson alapuld nettd

Act XLIX of 1991 on Bankruptcy, Liquidation
and Voluntary Winding-up Proceedings

Article 36 [a single net claim arising out of close-
out netting should be submitted to the liquidator]

(2) In connection with a close-out netting
agreement concluded prior to the starting date of
the liquidation, the creditor shall notify the
liquidator of the amount of the net claim, and the
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the right of creditors to demand the set-off of their
claims against the claims of the credit institution,
where such a set-off is permitted by the law
applicable to the credit institution's claim.

2. Paragraph 1 shall not preclude the actions for
voidness, voidability or unenforceability laid down
in Article 10(2)(1).

kovetelés kiszamitasa soran iranyadd értéknap a
felek megallapodasaban meghatarozott, de minden
esetben a hitelez0i igények bejelentésére - a 28. §
(2) bekezdés f) pontja vagy a kiilon jogszabaly
alapjan - nyitva allo hataridd lejartat megeldzo
iddpont.

40. §

(1) A tudomasszerzéstél szamitott 90 napon, de
legfeljebb a felszamolast elrendelé végzés
kozzétételének idOpontjatdl szamitott 180 napon
beliil a hitelez6, avagy az ados nevében a
felszamol6 a birdsag [6. § (1) bekezdés] elott
keresettel megtamadhatja az adosnak [....]

c) a felszamolasi eljaras lefolytatasara iranyulo
kérelem birdsagra torténd beérkezése napjat
megel6zo kilencven napon beliil és azt kdvetden
kotott szerzodését vagy mas jognyilatkozatat, ha
annak targya egy hitelezd elonyben részesitése,
kiilénosen egy fennalldo szerzédésnek a hitelezd
javara torténé modositasa vagy biztositékkal nem
rendelkezd hitelezé szamara biztositék nyujtasa.

(2) A felszamol6 az adoés nevében az (1) bekezdés
szerinti hataridoén beliil visszakovetelheti az ados
altal a felszamolasi eljaras lefolytatasara iranyulo
kérelem birdsagra torténd beérkezése napjat
megel6z6 hatvan napon belill és azt kovetden
nyujtott szolgaltatast, ha annak eredménye egy
hitelez6 elonyben részesitése €s a szolgaltatas nem
mindsiill a rendes gazdalkodas korébe tartozd
szolgaltatasnak. Hitelezd eldonyben részesitésének
mindsiil kiilondsen valamely tartozas esedékesség
elotti kiegyenlitése. [....]

(4) Nem gyakorolhaté az (1) bekezdés c) pontja

liquidator shall enforce the net claim. When
calculating the amount of the net claim under a
close-out netting provision, the principal
transaction date shall be the date specified by the
parties to the agreement, and shall in any event be
prior to the expiry of the deadline for the filing of
creditors’ claims provided for in point f) of
paragraph (2) of Article 28 or in any other specific
legislation.

Article 40

(1) The creditor, and the liquidator acting on
behalf of the debtor, may file for legal action
before the court [paragraph (1) of Article 6] within
90 days from the date of obtaining knowledge (of
any contracts or commitments specified under
point c¢) or within 180 days from the date of
publication of the liquidation notice in order to
contest: [....]

c) any contracts entered into or any other
commitments made by the debtor within ninety
days prior to the date when the court received the
request for the liquidation proceeding, if such
contracts or commitments are intended to give
preference to a creditor, in particular where an
existing contract is amended to the benefit of a
creditor, or where collateral is provided to a
creditor with a previously unsecured claim.

(2) The liquidator acting on behalf of the debtor
shall, within the time limit referred to in paragraph
(1), be entitled to reclaim any service provided by
the debtor within a sixty-day period prior to the
date when the court received the request for the
liquidation proceeding, if such service was
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szerinti megtamadasi és a (2) bekezdés szerinti

visszakdvetelési jog

a) a pozicidlezard nettositasra iranyuld szerzodés
alapjan tortént nettositas esetében; [....]

provided in order to give preference to a creditor,
and if such service was not provided in the normal
course of business. In particular, early payment of
a debt is considered as giving preference to a
creditor. [....]

(4) The right to contest contracts under point c¢) of
paragraph (1), and the right to reclaim services
under paragraph (2), shall not apply:

a) in the case of netting under a close-out netting
arrangement; [....]

47.§

(3) [....] A pozicidlezaré6 nettositasrol
rendelkezd szerzodés vagy keretszerzddés hatalya
ala tartozd6 szerzOdésektol elallni, azokat
felmondani csak egyszerre lehet.

Article 47 [prevention from ‘cherry-picking’]

(3) [....] Agreements falling within the scope of
close-out netting arrangements or framework
contracts can only be withdrawn or terminated
concurrently.

Article 25
Netting agreements

Netting agreements shall be governed solely by the
law of the contract which governs such
agreements.

No direct provisions covering Article 25 of the
Directive
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REPUBLIC OF LATVIA

Relevant Directives provisions

National netting legislation

Unofficial translation into English

Directive 2002/47/EC  of the European
Parliament and of the Council of 6 June 2002
on financial collateral arrangements

Article 2 (1)

(n) "close-out netting provision" means a provision
of a financial collateral arrangement, or of an
arrangement of which a financial collateral
arrangement forms part, or, in the absence of any
such provision, any statutory rule by which, on the
occurrence of an enforcement event, whether
through the operation of netting or set-off or
otherwise:

(1) the obligations of the parties are accelerated so
as to be immediately due and expressed as an
obligation to pay an amount representing their
estimated current value, or are terminated and
replaced by an obligation to pay such an amount;
and/or

(i1) an account is taken of what is due from each
party to the other in respect of such obligations,
and a net sum equal to the balance of the account
is payable by the party from whom the larger
amount is due to the other party.

Finan$u nodroSinajuma likums

9.pants. IzslédzoSais ieskaits

(1) Izsledzosais ieskaits ir finan$u nodro$inajuma
liguma vai cita liguma (darfjjuma akta), kas paredz
finanSu nodros§inajuma sniegSanu, ietvertie
noteikumi, saskana ar kuriem, iestajoties izpildes
notikumam, p&c savstarp&ja parrekina, ieskaita vai
citam tiesisko seku zina pielidzinamam darbibam:

1) Iidz&ju savstarpgjas saistibas tiek grozitas ta, ka
tas kluist izpildamas nekavgjoties, un lidzgju
maksajamas summas tiek noteiktas, nemot véra
lidz&ju sakotngjo saistibu pasreizgjo vertibu, vai
l1dzgju savstarpgjas saistibas tiek izbeigtas un
aizstatas ar savstarpejo pienakumu samaksat
summas, kas tiek noteiktas, nemot véra lidz&ju
sakotngjo saistibu pasreizgjo vertibu,

2) tiek sagatavots aprékins par summam, kas
vienam lidz&jam jaatmaksa otram lidz&jam,
pamatojoties uz to savstarpg&jam saistibam, un tas
11dzgjs, kura maksajama summa ir lielaka, samaksa
otram lidz&jam tikai otra Iidz€ja maksajamas
summas parsniegumu (neto saldo).

Law on Financial Collateral as adopted on 21
April 2005

Article 9 Close-out netting

(1) ‘Close-out netting’ shall mean the rules in a
financial collateral arrangement or any other
arrangement (transaction document) for the
provision of financial collateral, by which, on the
occurrence of an enforcement event, through
mutual recalculation, netting or some other
procedure having similar legal consequences:

1) the mutual obligations of the parties shall be
adjusted so that they become due immediately, and
the amounts payable by the parties shall be
determined by taking into account the current
value of the obligations of the parties, or the
mutual obligations of the parties shall be
terminated and replaced with a mutual obligation
to pay amounts that are determined by taking into
account the current value of the obligations of the
parties ;

2) a calculation shall be made of the amounts each
party has to pay to the other party on the basis of
their mutual obligations, and the party whose
amount owing is larger shall pay the other party
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Article 7
Recognition of close-out netting provisions

1. Member States shall ensure that a close-out
netting provision can take effect in accordance
with its terms:

(a) notwithstanding the commencement or
continuation of winding-up proceedings or
reorganisation measures in respect of the collateral
provider and/or the collateral taker; and/or

(b) notwithstanding any purported assignment,
judicial or other attachment or other disposition of
or in respect of such rights.

2. Member States shall ensure that the operation of
a close-out netting provision may not be subject to
any of the requirements that are mentioned in
Article 4(4) [Enforcement of financial collateral
arrangements], unless otherwise agreed by the
parties.

(2) Izsleédzoso ieskaitu piemero art tada gadijuma,
ja ta noteikumi nav ietverti finansu nodrosinajuma
liguma vai cita liguma (darfjuma akta), kas paredz
finansu nodroSinajuma sniegSanu, bet ta
piemérosana noteikta normativajos aktos.

(3) Izsleédzoso ieskaitu var piemerot un ta izpildi
neietekmg:

1) finanSu nodrosinajuma devegja vai finansu
nodrosinajuma némeéja likvidacijas process vai
maksatnespgjas procesa pasakumi;

2) cesija, ar tiesas nolémumu vai citadi veikta
finansu nodrosinajuma apkilasana, arests vai
jebkura cita tiesiska darbiba, kas versta uz finansu
nodrosinajuma atsavinasanu tadas personas
prasijumu apmierinasanai, kura nav finansu
nodrosinajuma nemgjs.

(4) Ja 11dzgji nav vienojusies citadi, uz izsledzoso
ieskaitu attiecinami §a likuma 7.panta tresas dalas
noteikumi.

only the amount in excess of the amount owed by
other party (the net balance).

(2) Close-out netting shall also be applied, even
where it is not provided for in a financial collateral
arrangement or any other arrangement (transaction
document) prescribing the provision of financial
collateral, if its application is required by law.

(3) A close-out netting provision may apply and its
enforcement shall not affected by:

1) winding-up or reorganisation measures in
respect of the provider or taker of financial
collateral;

2) the assignment or appropriation of financial
collateral made by a court decree or in any other
manner, or the seizure or any other legal activity
taken to possess the financial collateral to satisfy
the claim of a person other than the taker of the
collateral.

(4) Close-out netting shall be subject to the rules
set out in Article 7(3) of this law, unless the parties
have agreed otherwise.

Directive 2001/24/EC  of the European
Parliament and of the Council of 4 April 2001
on the reorganisation and winding up of credit
institutions

Article 23

Set-off
1. The adoption of reorganisation measures or the

Kreditiestazu likums
1. pants

53) prasijumu un saistibu neto ieskaits — pirms
paradnieka likvidacijas uzsakSanas vai likuma
noteiktaja kartiba atzitas maksatnespéjas iestasanas
starp paradnieku un kreditoru uz rakstveida liguma

Credit Institution Law
Section 1.

53) netting of claims and obligations — legal
arrangement between a debtor and a creditor,
based on a written agreement entered into before
the commencement of the winding-up proceedings
of the debtor or the declaration of insolvency in
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opening of winding-up proceedings shall not affect
the right of creditors to demand the set-off of their
claims against the claims of the credit institution,
where such a set-off is permitted by the law
applicable to the credit institution's claim.

2. Paragraph 1 shall not preclude the actions for
voidness, voidability or unenforceability laid down
in Article 10(2)(1).

pamata nodibinatas tiesiskas attiecibas no
savstarp&jiem ligumiem izrieto$o prasijumu un
saistibu izteik$anai viena prasiba vai saistiba ta, ka
tiek celta tikai viena prasiba un jaizpilda tikai
viena saistiba;

54) prasijumu un saistibu dzesana — péc
paradnieka likvidacijas uzsakSanas vai likuma
noteiktaja kartiba atzitas maksatnespgjas iestasanas
no liguma izrietoSo paradnieka un kreditora
prastjumu un saistibu pilniga savstarp&ja dz&Sana
neatkarigi no prasijumu un saistibu apmeéra
(summas).

158.pants.

(1) Reorganizacijas pasakumu vai likvidacijas
darbibu veikSana attieciba uz kreditiestadi (arT tas
filiali) neietekm@ prasijumu un saistibu neto
ieskaitu, atpakalpirkumu un prasijumu un saistibu
dz&Sanu vai citu tiesisku seku zina Iidzigu darbibu
izpildi, ja $adas darbibas pielauj likums attieciba
uz kreditiestades prastjumiem.

(2) Darfjumus, kuri pamatoti ar prasijumu un
saistibu neto ieskaita vai atpakalpirkuma
ligumiem, regul€ vienigi tie likumi, kuri attiecas
uz prasijumu un saistibu neto ieskaita vai
atpakalpirkuma ligumu, saskana ar kuru Sie
darTjumi tiek slégti.

(3) Sa panta otras dalas noteikumi neierobezo §a
likuma 218.panta izpildi.

(4) leinteresétajam personam ir tiesibas apstridet

the manner prescribed by law, stating in a single
claim or obligation the claims or obligations
resulting from mutual arrangements, so that only
one claim is made and one obligation has to be
fulfilled;

54) cancellation of claims and obligations — full
mutual cancellation of contractual claims and
liabilities of a debtor and a creditor, irrespective of
the amount of the claims and liabilities, after the
commencement of winding-up proceedings of
debtor or a declaration of insolvency in the manner
prescribed by law.

Article 158.

(1) Reorganisation measures or the winding-up of
a credit institution (or its branch) shall not affect
the netting of claims and obligations, repurchases
and cancellation of claims and obligations, or the
execution of other measures having similar legal
effect, if, in respect of claims of the credit
institution, such measures are permitted by law.

(2) Transactions based on netting or repurchase
agreements concerning claims and obligations
shall be governed solely by the laws relating to the
netting or repurchase agreements underlying such
transactions.

(3) The provisions of paragraph 2 shall not limit
the application of the Article 218 of this law.

(4) The parties concerned shall have a right to
challenge the execution of the activities mentioned
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§a panta pirmaja un otraja dala noteikto darbibu
izpildi.

in paragraphs 1 and 2.

Article 25
Netting agreements

Netting agreements shall be governed solely by the
law of the contract which governs such
agreements.

214.pants.

Latvijas Republikas normativie akti regulé
jautajumus, kas saistiti ar:

3) prasijumu un saistibu neto ieskaitu, prasijumu
un saistibu dzesanu, atpakalpirkumu vai ar citam
juridisko seku zina lidzigam darbibam;

Article 214

The Laws of the Republic of Latvia shall govern
matters related to:

3) netting of claims and obligations, cancellation
of claims and obligations and repurchases or the
execution of other measures having similar legal
effect.
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REPUBLIC OF LITHUANIA

Relevant Directives provisions

National netting legislation

Official translation into English

Directive 2002/47/EC  of the European
Parliament and of the Council of 6 June 2002
on financial collateral arrangements

Article 2 (1)

(n) "close-out netting provision" means a provision
of a financial collateral arrangement, or of an
arrangement of which a financial collateral
arrangement forms part, or, in the absence of any
such provision, any statutory rule by which, on the
occurrence of an enforcement event, whether
through the operation of netting or set-off or
otherwise:

(1) the obligations of the parties are accelerated so
as to be immediately due and expressed as an
obligation to pay an amount representing their
estimated current value, or are terminated and
replaced by an obligation to pay such an amount;
and/or

(i1) an account is taken of what is due from each
party to the other in respect of such obligations,
and a net sum equal to the balance of the account
is payable by the party from whom the larger
amount is due to the other party.

Article 7
Recognition of close-out netting provisions

1. Member States shall ensure that a close-out
netting provision can take effect in accordance
with its terms:

Lietuvos Respublikos finansinio uZtikrinimo
susitarimy jstatymas

2 straipsnio 5 dalis

Baigiamojo iskaitymo salyga - finansinio
uztikrinimo susitarimo ar kito susitarimo, kurio
dalis yra finansinio uztikrinimo susitarimas, salyga
arba, jei tokios salygos néra, teisés akto nuostata,
pagal kuria, esant priverstinio vykdymo ivykiui,
iskaitymu arba kitaip:

1) Saliy isipareigojimai jvykdomi
nedelsiant pries terming ir iSreiSkiami kaip
isipareigojimas sumokéti suma, atitinkancia esama
isipareigojimy vertg, arba isipareigojimai yra
panaikinami ir pakei¢iami isipareigojimu sumokéti
atitinkama suma; ir (arba)

2) ivertinama, kiek Salys turi sumoketi
viena kitai pagal savo isipareigojimus, ir Salis,
skolinga didesng suma, turi sumokeéti skirtuma
kitai Saliai.

12 straipsnis

1. Isipareigojimams gali biiti taikoma baigiamojo
iskaitymo salyga, jei priverstinio vykdymo ivykis
ivyksta tuo metu, kai:

Law on Financial Collateral Arrangements

Article 2, Part 5

‘Close-out netting provision’ means a provision of
a financial collateral arrangement, or of an
arrangement of which a financial collateral
arrangement forms a part, or, in the absence of
such provision, any statutory rule by which, on the
occurrence of an enforcement event, whether
through the operation of netting or otherwise:

1) the obligations of the parties are
accelerated so as to be immediately
due, and expressed as an obligation to
pay an amount representing their
estimated current value, or are
terminated and replaced by an
obligation to pay such an amount;
and/or

2) an account is taken of what is due
from each party to the other in respect
of their obligations, and a net sum
equal to the balance of the account is
payable by the party from whom the
larger amount is due to the other party.

Article 12

1. A close-out netting provision may be applied to
the obligations, if an enforcement event occurs
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(a) notwithstanding the commencement or
continuation of winding-up proceedings or
reorganisation measures in respect of the collateral
provider and/or the collateral taker; and/or

(b) notwithstanding any purported assignment,
judicial or other attachment or other disposition of
or in respect of such rights.

2. Member States shall ensure that the operation of
a close-out netting provision may not be subject to
any of the requirements that are mentioned in
Article 4(4) [Enforcement of financial collateral
arrangements], unless otherwise agreed by the
parties.

1) dar neivykdytas Sio Istatymo 11
straipsnio 2 dalies 1 punkte nurodytas
Isipareigojimas;

2) dar nejvykdytas nors vienas uzstato
turétojo  isipareigojimas  perduoti lygiaverti
finansini uzstata pagal finansinio uztikrinimo
susitarima su nuosavybés teisés perdavimu.

2. Baigiamojo iskaitymo salyga gali biiti
igyvendinama:

1) nepaisant to, kad yra pradéta ar
vykdoma uZstato davéjo ir (arba) uzstato turétojo

likvidavimo  procediira ar  reorganizavimo
priemongs;

2) nepaisant jokio numatyto finansinio

uzstato perleidimo, areSto ar kitokio teisiu
apribojimo.
3. Baigiamojo iskaitymo salygos

igyvendinimas nepriklauso nuo jokiy Sio Istatymo
9 straipsnio 5 dalyje nurodyty reikalavimy, jei
Salys nesusitaria kitaip.

Lietuvos bankoroto

istatymas

Respublikos  jmoniy

10 straipsnio 7 dalis

Isiteiséjus teismo nutarciai iSkelti bankroto byla:

[...]

when:

1) the obligation indicated in
subparagraph 1 of paragraph 2 of
Article 11 has not yet been performed;

2) at least one obligation of the collateral
taker to provide the equivalent
financial collateral under the title
transfer financial collateral agreement
has yet not been performed.

2. A close-out netting provision can take effect:

1) notwithstanding the commencement or
continuation of winding-up
proceedings or reorganisation
measures in respect of the collateral
provider and/or the collateral taker;

2) notwithstanding any purported
assignment of the financial collateral,
judicial or other attachment or other
disposition of or in respect of such
rights.

3. The operation of a close-out netting provision
shall not be subject to any of the requirements set
out in paragraph 5 of Article 9 of this Law, unless
otherwise agreed by the parties.

Enterprise Bankruptcy Law
Article 10, Part 7

After the court decision to institute bankruptcy
proceedings becomes effective:

[...]

3) discharge of financial liabilities not met prior to
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3) draudziama vykdyti visas finansines
prievoles, nejvykdytas iki bankroto bylos iskélimo,
iskaitant paliikany, netesyby, mokesciy ir kity
privalomyjy imoky mokéjima, iSieskoti skolas i§
Sios imonés teismo ar ne ginco tvarka.
Nutraukiamas netesyby ir palukany uz visas
imonés prievoles, tarp ju uz iSmokuy, susijusiy su
darbo santykiais, pavéluota mokéjima,
skai¢iavimas. Negali biiti nustatoma priverstiné
hipoteka. Imonés kolektyvinés sutarties galiojimas
ribojamas kreditoriy susirinkimo nustatyta tvarka.
Draudimai vykdyti finansines prievoles bei
iSieSkoti skolas netaikomi Atsiskaitymy
baigtinumo mokéjimo ir vertybiniy popieriy
atsiskaitymo sistemose istatymo ir Finansinio
uztikrinimo susitarimy jstatymo nustatytais
atvejais;

4) jei per 30 dieny nuo teismo nutarties
i8kelti bankroto byl isiteiséjimo dienos
administratorius prane$é suinteresuotiems
asmenims, kad imonés sudaryty sutarciy, kuriy
vykdymo terminas dar nepasibaigé, nevykdys, Sios
sutartys (tarp ju nuomos, panaudos), iSskyrus
darbo sutartis ir sutartis, i$ kuriy kyla
bankrutuojancios imonés reikalavimo teisés,
laikomos pasibaigusiomis, o dél Sios priezasties
atsiradg reikalavimai yra tenkinami §io istatymo
35 straipsnyje nustatyta tvarka;

[...]

6) teismas kreditoriy praSymu gali
nustatyti imonés tkinés komercinés veiklos ir
disponavimo jmonés turtu, kurj be teismo leidimo
draudziama parduoti, iSnuomoti, ikeisti, juo
laiduoti, garantuoti kity subjekty prievoliy
ivykdyma ar kitaip ji perleisti (perduoti),
apribojimus;

the institution of bankruptcy proceedings,
including payment of interest, penalties, taxes and
other mandatory payments, also recovery of debts
from the enterprise through court or without suit
shall be prohibited. Computation of penalties and
interest on all obligations of the enterprise,
including on default in payments related to
employment relationship, shall be suspended.
[...]Prohibitions to discharge financial liabilities
and to recover debts are not applied in cases set
out by the Law on Settlement Finality in Payment
and Securities Settlement Systems and the Law on
Financial Collateral Arrangements;

4) if the administrator does not notify the
interested parties within 30 days from the effective
date of the court decision to initiate bankruptcy
proceedings that he will not implement the
unexpired contracts entered into by the enterprise,
the said contracts (including contracts of lease,
loan for use agreements), except for employment
contracts and contracts from which claims of the
enterprise in bankruptcy arise, shall be deemed to
have expired, and claims arising by reason thereof
shall be met in the manner specified by Article 35
of this Law;

[...]

6) upon a motion by the creditors the court may
impose restrictions on the enterprise's economic-
commercial activities and disposal of its assets,
which may be sold, leased, or pledged, also used
as a collateral or a guarantee for the discharge of
other entities' liabilities, or may be otherwise
transferred (conveyed) only by leave of the court.
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11 straipsnio 3 dalis

Administratorius:

[...]

8) patikrina bankrutuojancios imonés
sandorius, sudarytus per ne mazesnj kaip 36
ménesiy laikotarpi iki bankroto bylos iskélimo, ir
pareiskia ieSkinius imonés bankroto byla
nagrinéjanc¢iame teisme dél sandoriy, prieSingy
imongs veiklos tikslams ir (arba) galéjusiy turéti
itakos tam, kad imoné negali atsiskaityti su
kreditoriais, pripazinimo negaliojanéiais. Siuo
atveju laikytina, kad administratorius apie
sandorius suzinojo nuo nutarties iSkelti bankroto
byla isiteiséjimo dienos;

[...]

13) per laikotarpi iki pirmojo kreditoriy
susirinkimo sprendzia klausimus dél imonés
sudaryty sandoriy, kuriy jvykdymo terminas dar
nepasibaige, tolesnio vykdymo ir naujy sandoriy,
reikalingy imonés tikinei komercinei veiklai testi,
sudarymo, jei imoné tesia tiking komercing veikla,
ir ne véliau kaip per 30 dieny nuo teismo nutarties
iSkelti bankroto byla isiteis¢jimo dienos pranesa
suinteresuotiems asmenims apie tai, kad vykdys
imonés sudarytas sutartis, kuriy vykdymo terminas
dar nepasibaigé, arba ju nevykdys;

[...]

14 straipsnio 1 ir 2 dalys

1. Nuo nutarties iskelti bankroto byla jsiteis€¢jimo
dienos:

Article 11, Part 3

The administrator shall:

[.]

8) examine the contracts of the enterprise in
bankruptcy entered into within an at least 36
months period before the institution of bankruptcy
proceedings and bring actions for the invalidation
of the contracts which are contrary to the
objectives of the enterprise activities and/or which
could have led to the disability of the enterprise to
settle with creditors. In this case the administrator
should be considered to have found out about the
contracts from the effective date of the court
decision to institute bankruptcy proceedings;

[.]

13) in the period until the first meeting of
creditors, decide on the further fulfilment by the
enterprise of the contract which has not yet
expired, and on entering into new contracts
necessary for the enterprise in order to continue its
economic-commercial activities, provided that the
enterprise continues its economic-commercial
activities, and shall within 30 days from the day
the decision of the court to institute bankruptcy
proceedings becomes effective give notice to the
interested parties of his intent or refusal to fulfil
the contracts entered into by the enterprise;

[...]
Article 14, Parts 1 and 2

1. From the day the decision to institute

bankruptcy proceedings becomes effective:
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1) teisé valdyti, naudoti bankrutuojancios
imonés turta (1&Sas) ir juo disponuoti suteikiama
tik administratoriui. Né vienas jmonés kreditorius
ar kitas asmuo neturi teisés perimti
bankrutuojanciai imonei priklausancio turto ir 1Sy
kitaip, negu nustatyta Sio istatymo, i§skyrus
Atsiskaitymy baigtinumo mokéjimo ir vertybiniy
popieriy atsiskaitymo sistemose jstatymo ir
Finansinio uztikrinimo susitarimy istatymo
nustatytus atvejus;

2) asmenims, iSsinuomojusiems,
pasiskolinusiems, saugantiems arba kitais
pagrindais naudojantiems ar valdantiems
bankrutuojancios imongs turta, draudziama dél Sio
turto sudaryti sandorius su treCiaisiais asmenimis.

2. Visi sandoriai, sudaryti pazeidziant $io
straipsnio 1 dalies nuostatas, yra negaliojantys nuo
ju sudarymo.

Lietuvos Respublikos jmoniy restruktiirizavimo
istatymas

9 straipsnio 1 dalis

Nuo teismo nutarties iSkelti jmonei
restruktiirizavimo byla isiteiséjimo dienos:

1) draudziama vykdyti visas finansines
prievoles, nejvykdytas iki teismo nutarties iskelti
imonei restruktiirizavimo byla isiteiséjimo dienos,

1) the right to manage, use and dispose of the
assets/funds of the enterprise in bankruptcy shall
be granted only to the administrator. No creditor of
the enterprise shall have the right to take over the
property and funds owned by the enterprise
otherwise than prescribed by this Law, except the
cases set out by the Law on Settlement Finality in
Payment and Securities Settlement Systems and
the Law on Financial Collateral Arrangements;

2) persons who have leased, borrowed, are keeping
in custody, or using or managing on any other
grounds the assets of the enterprise in bankruptcy
shall be prohibited from concluding with third
parties contracts relating to the above assets.

2. All contracts entered into in breach of
provisions of paragraph 1 of this Article shall be
invalid as of their conclusion.

Law on Restructuring of Enterprises

Article 9, Part 1

From the day when a decision to initiate
restructuring proceedings becomes effective the
following shall apply:

1) it shall be prohibited to discharge liabilities
which were not discharged before the day when
the court order to initiate the enterprise
restructuring  proceedings became effective,
including payment of interest, default interest and
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iskaitant paliikany, netesyby ir privalomyjy imokuy
mokeéjima, iSieSkoti skolas i$ Sios imonés teismo ar
ne ginco tvarka, nustatyti priversting hipoteka,
servitutus, uzufrukta, iskaityti reikalavimus,
ikeisti, iSskyrus atvejus, kuriems taikoma Sios
dalies 5 punkto nuostata, parduoti ar kitaip
perduoti imonés turta, reikalinga imonés veiklai
testi. Draudimai vykdyti finansines prievoles bei
iSieSkoti skolas netaikomi Finansinio uztikrinimo
susitarimy istatymo nustatytais atvejais;

[...]

3) sustabdomas iSieSkojimas pagal
vykdomuosius dokumentus bei reikalavimy
iskaitymas, jei jie nenumatyti restrukttirizavimo
plane, iSskyrus Finansinio uztikrinimo susitarimuy
istatymo nustatytu atveju;

[...]

5) jei restruktiirizavimo proceso metu
biitina parduoti jkeista turta, tai jkaito turétojo
sutikimu turtas turi buiti parduodamas panaikinus
jo ikeitima ir (ar) hipoteka, iSskyrus atvejus, kai
pirkéjas sutinka pirkti jkeista turta;

[...]

17 straipsnio 5 dalis

Isiteis€jus teismo nutarciai iSkelti jmonei
restruktirizavimo byla, imonés administratorius
(jei jis paskirtas):

[..]

4) patikrina restruktlirizuojamos imonés
sandorius, sudarytus per laikotarpi, ne trumpesni
kaip 12 ménesiy iki restruktiirizavimo bylos
iSkélimo, informuoja  kreditoriy  komiteta

compulsory payments, to recover debts from the
enterprise in a judicial or extrajudicial manner, to
apply judgement mortgage, servitudes, usufruct, to
offset claims, to pledge, with the exception of
cases under subparagraph 5 of this paragraph, sell
or transfer in any other way the assets of the
enterprise necessary for the continuation of its
activities. The prohibitions to perform financial
obligations and to recover debts shall not apply in
cases foreseen by the Law on Financial Collateral
Arrangements; [...]

3) recovery under writs of execution and a set-off
of the claims shall be suspended if they are not
provided for in the restructuring plan, except for
the cases foreseen by the Law on Financial
Collateral Arrangements; [...]

5) if it is necessary, during the restructuring, to sell
the pledged property, the property must be sold by
the consent of the pledgee after the annulment of
its pledge and/or mortgage, with the exception of
cases when the buyer agrees to buy the pledged

property;
[L..].

Article 17, Part 5

After the court order to initiate the enterprise
restructuring proceedings becomes effective, the
enterprise administrator, if such has been
appointed, shall:

[...]
4) check the contracts entered into by the
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(susirinkima) ir kreditoriy komiteto (susirinkimo)
nutarimu pareiskia ieskinius imongés
restruktiirizavimo byla nagrinéjanciame teisme dél
imonés veiklos tiksly neatitinkanc¢iy sandoriy ir
(ar) galéjusiy turéti jtakos tam, kad imoné negali
atsiskaityti su kreditoriais, pripazinimo
negaliojanciais;

[...].

Lietuvos Respublikos banky jstatymas

85 straipsnio 3 ir 4 dalys

3. Teismui priémus nutartj iSkelti bankui bankroto
byla:

[...I;

2) draudziama vykdyti visas finansines
prievoles, nejvykdytas iki bankroto bylos iskélimo,
tarp ju - mokeéti paluikanas, netesybas, mokescius ir
kitas privalomasias jmokas, taip pat i$
bankrutuojancio banko i$ieskoti skolas teismo ar
ne ginco tvarka;

...

4. Sio straipsnio 3 dalies 2 punkte nustatyti
draudimai netaikomi istatymuy, reglamentuojanciy
mokéjimy ir vertybiniy popieriy atsiskaitymo
sistemy funkcionavima, bei kity istatymuy
nustatytais atvejais, kai yra tiesiogiai nurodyta, kad
bankas privalo vykdyti prievoles po bankroto
bylos iskélimo.

enterprise under restructuring during the period of
at least 12 months preceding initiation of
restructuring proceedings, give a notice to the
creditors’ committee/meeting and by a resolution
of the creditors’ committee/meeting bring actions
in the court investigating the restructuring case for
the invalidation of the contracts which are contrary
to the objectives of the enterprise and/or which
might have led to the inability of the enterprise to
settle with creditors;

L.].

Law on Banks

Article 85, Parts 3 and 4

3. Upon the handing down of a ruling on the
opening of bank bankruptcy proceedings:

[---]

2) performance of all financial obligations not
performed prior to the opening of bankruptcy
proceedings, including the payment of interest,
penalties, taxes and other mandatory payments as
well as recovery of debts from the bank in
bankruptcy through court or without suit shall be
prohibited;

[...]

4. The prohibitions referred to in subparagraph 3
of paragraph 3 of this Article shall not be applied
in the cases specified by the laws regulating the
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76 straipsnio 7 ir 8 dalys

7. Nuo sprendimo paskelbti banko veiklos
apribojima (moratoriuma) ir paskirti banko
laikinaji administratoriy pateikimo bankui dienos:

[...]

3) bankui draudziama vykdyti
isipareigojimus mokéti ar perleisti banko turta, jei
Sie isipareigojimai kyla i§ sandoriy ar kity juridiniy
fakty, atsiradusiy iki banko veiklos apribojimo
(moratoriumo) paskelbimo dienos, i§skyrus
mok¢jimus, biitinus apribotai banko veiklai
apribojimo (moratoriumo) metu uztikrinti. Banko
veiklos apribojimo (moratoriumo) metu netesybos
uz banko prievolés neivykdyma ar netinkama
ivykdyma neskaic¢iuojamos ir nemokamos.
Paltuikanos pagal banko prievoles skaiciuojamos,
taciau iSmokamos tik pasibaigus banko veiklos
apribojimo (moratoriumo) terminui;

4) draudziama jskaityti bet kokius banko ir
jo klienty reikalavimus;

[...]
8. Sio straipsnio 7 dalies 3 ir 4 punktuose nustatyti
draudimai netaikomi, jeigu Lietuvos Respublikos
istatymai, reglamentuojantys mokéjimy ir
vertybiniy popieriy atsiskaitymo sistemuy
funkcionavima, bei kiti istatymai nustato, kad
bankas privalo vykdyti prievoles ir jo veikla

apribojus.

functioning of the payment and securities
settlement systems, and by other laws, where a
bank has been directly instructed to perform its
obligations after the institution of bankruptcy
proceedings.

Article 76, Parts 7 and 8

7. As of the day of submission to a bank of a
decision on the announcement of a moratorium on
the activities of the bank and the appointment of
the temporary administrator of the bank:

[...]

3) the bank shall be prohibited from performing
payment obligations or transfer assets of the bank
where these obligations result from the
transactions concluded or other legal facts arising
prior to the announcement of the moratorium on
the activities of the bank, except for the payments
necessary to ensure activities of the bank during
the moratorium. During the moratorium on the
activities of the bank, penalties for nonfeasance or
misfeasance of an obligation of the bank shall not
be calculated and paid. Interest on the bank’s
obligations shall be calculated, but shall be paid
only after the expiry of the time limit for the
moratorium on the activities of the bank;

4) it shall be prohibited to set off any claims of the
bank and clients thereof;

[L.].

8. The prohibitions specified in subparagraphs 3
and 4 of paragraph 7 of this Article shall not be
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77 straipsnis

1. Priezitiros institucijai pritaikius Sio [statymo 72
straipsnio 1 dalies 7 punkte ar 3 dalies 2 punkte
nurodyta poveikio priemong, asmuo, kuriam
pritaikyta poveikio priemoné, neturi teisés
disponuoti 1éSomis, esan¢iomis jo saskaitose
Lietuvos banke bei kitose kredito istaigose, ir kitu
priezitiros institucijos sprendime nurodytu turtu.

2. Priezitiros institucija gali laikinai
apriboti teis¢ disponuoti visomis léSomis,
esanc¢iomis saskaitose Lietuvos banke bei kitose
kredito istaigose, ir visu kitu turtu ar 1ésy ir kito
turto dalimi.

3. Priezitiros institucijos sprendimas
laikinai apriboti teisg disponuoti 1éSomis,
esanciomis saskaitose Lietuvos banke bei kitose
Lietuvos Respublikoje isteigtose kredito istaigose,
ir kitu Lietuvos Respublikos teritorijoje esanciu
turtu laikomas turto aresSto aktu. Jis teisés akty
nustatytais atvejais ir tvarka registruojamas turto
areSto akty registre. Prieziiiros institucijos
sprendime turi buti nurodyti duomenys, kuriy
reikia priezitiros institucijos sprendimui
iregistruoti turto aresto akty registre. Turto aresto
akty registra reglamentuojanciy teisés akty
nustatytais atvejais prieziiiros institucijos
sprendimas gali bti jregistruotas turto aresto akty
registre laikinai.

applied where laws of the Republic of Lithuania
regulating the functioning of the payment and
securities settlement systems, as well as other laws
establish that a bank must perform obligations also
when its activities are restricted.

Article 77

1. Upon the imposition by the supervisory
institution of a sanction referred to in
subparagraph 7 of paragraph 1 or in subparagraph
2 of paragraph 3 of Article 72 of this Law, a
person who is subject to the sanction shall not
have the right to dispose of funds in his accounts
in the Bank of Lithuania [Lietuvos bankas] and in
other credit institutions and of other assets
specified in the decision of the supervisory
institution.

2. The supervisory institution may temporarily
restrict the right to dispose of all funds in accounts
in the Bank of Lithuania [Lietuvos bankas] and in
other credit institutions and of all other assets or of
part of the funds and other assets.

3. A decision of the supervisory institution to
temporarily restrict the right to dispose of funds in
accounts in the Bank of Lithuania [Lictuvos
bankas] and in other credit institutions established
in the Republic of Lithuania and of other assets in
the territory of the Republic of Lithuania shall be
considered a property seizure act. In the cases and
according to the procedure set forth by legal acts,
it shall be registered in the Register of Property
Seizure Acts. The decision of the supervisory
institution must include the data required to
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register the decision of the supervisory institution
in the Register of Property Seizure Acts. In the
cases specified by the legal acts regulating the
Register of Property Seizure Acts, the decision of
the supervisory institution may be temporarily
registered in the Register of Property Seizure Acts.

Directive 2001/24/EC  of the European
Parliament and of the Council of 4 April 2001
on the reorganisation and winding up of credit
institutions

Article 23
Set-off

1. The adoption of reorganisation measures or the
opening of winding-up proceedings shall not affect
the right of creditors to demand the set-off of their
claims against the claims of the credit institution,
where such a set-off is permitted by the law
applicable to the credit institution's claim.

2. Paragraph 1 shall not preclude the actions for
voidness, voidability or unenforceability laid down
in Article 10(2)(1).

Lietuvos Respublikos banky jstatymas

93 straipsnio 4-6 dalys

4. Lietuvos Respublikoje ar kitoje Europos
Sajungos valstybéje naréje priimtas sprendimas
taikyti banko veikla ribojancias priemones ar
sprendimas pradéti banko likvidavimo byla
neriboja banko kreditoriy teisés iskaityti savo
reikalavimus { banko reikalavimus, jei tai leidzia
banko reikalavima reglamentuojantys jstatymai.

5. Sio straipsnio 1-4 daliy nuostatos
neriboja teisés Lietuvos Respublikos istatymy
nustatytais biidais teismo tvarka spresti klausimus
dél sandoriy, pazeidzian¢iy banko kreditoriy
interesus, negaliojimo, pripazinimo negaliojanciais
ar uzdraudimo juos vykdyti.

6. Sio straipsnio 5 dalyje nurodyti
sandoriai negali buti laikomi negaliojanciais,
negali biti pripazistami negaliojanciais ir negali
biiti uzdraudziama juos vykdyti, jei suinteresuotas
asmuo pateikia irodymus, kad:

1) tokiam sandoriui taikoma ne Lietuvos
Respublikos, o kitos Europos Sajungos valstybés
narés teise, ir

Law on Banks

Article 93, Parts 4-6

4. A decision taken in the Republic of Lithuania or
in another Member State of the European Union
on the adoption of the measures restricting
activities of a bank or a decision on the opening of
winding-up proceedings shall not restrict the right
of the bank’s creditors to set off their claims
against the claims of the bank, where such a set-off
is permitted by the laws regulating the bank’s
claim.

5. The provisions of paragraphs 1-4 of this Article
shall not restrict the right, according to the
procedure set forth by laws of the Republic of
Lithuania, to resolve through court issues on the
voidness, voidability or unenforceability of the
transactions violating the interests of a bank’s
creditors.

6. The transactions referred to in paragraph 5 of
this Article may not be considered void,
recognised as voidable and unenforceable where
the person concerned presents evidence that:

1) the law of another Member State of the
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2) tokiam sandoriui taikoma teisé
nesuteikia galimybés ginCyti toki sandori
nagriné¢jamoje byloje.

Civilinis kodeksas
1.37 straipsnio 1-3 dalys
1. Sutartinéms prievoléms taikoma

prievolés Saliy susitarimu pasirinkta teisé. Toks
Saliy susitarimas gali buiti numatytas pagal Saliy
sudarytos sutarties salygas arba gali biti
nustatomas pagal faktines bylos aplinkybes. Salys
savo susitarimu gali pasirinkti tam tikros valstybés
teise, kuri bus taikoma visai sutar¢iai arba atskirai
jos daliai ar atskiroms dalims.

[...]

3. Aplinkybé, kad S$alys susitarimu
pasirinko sutarCiai taikyting uZsienio teisg, néra
pagrindas atsisakyti taikyti Lietuvos Respublikos
ar kitos valstybés imperatyvias teisés normas,
kuriy Salys savo susitarimu negali pakeisti ar ju
atsisakyti.

European Union rather than that of the Republic of
Lithuania is applicable to the said transaction, and

2) the law applicable to the said transaction does
not provide for a possibility to dispute the said
transaction in the case pending in court.

Civil Code

Article 1.37, Parts 1-3

1. Contractual obligations shall be governed by the
law agreed by the parties. Such agreement of the
parties may be expressed in the form of separate
terms of the concluded contract or it may be
determined in accordance with the factual
circumstances of the case. The law of the state
designated by the agreement of the contracting
parties may be applied to the whole contract or
only to a part or parts thereof.

[.].

3. The choice of the law applicable to a contract as
made by the agreement of the parties may not be
the grounds for refusing to apply the mandatory
legal norms of the Republic of Lithuania or those
of any other state that cannot be changed or
declined by the agreement of the parties.

Article 25
Netting agreements

Netting agreements shall be governed solely by the
law of the contract which governs such

Lietuvos Respublikos banky jstatymo 2, 14, 20,
34, 46, 53, 55, 65, 69, 72, 90, 91, 92 straipsniy ir
istatymo priedo pakeitimo jstatymo projektas
(uZregistruotas Lietuvos Respublikos Seime
2005 m. geguzés 10 d.)

Draft Law on Amendment of Articles 2, 14, 20,
34, 46, 53, 55, 65, 69, 72, 90, 91, 92 of Republic
of Lithuania Law on Banks and its Annex,
registered with Lietuvos Respublikos Seimas on
10 May 2005.
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agreements.

11 straipsnis (pakeiciantis Lietuvos Respublikos
banky jstatymo 90 straipsnj)

[.]

5) susitarimams dél iskaitymo taikoma tokius
susitarimus reglamentuojancioje sutartyje nurodyta
teiseé;

Article 11 amending Article 90 of the Law on
Banks

[...]

5) Netting agreements shall be governed by the
law of the contract which governs such
agreements;
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REPUBLIC of MALTA

Relevant Directives provisions

National netting legislation

Directive 2002/47/EC of the European Parliament and of the Council of 6
June 2002 on financial collateral arrangements

Article 2 (1)

(n) "close-out netting provision" means a provision of a financial collateral
arrangement, or of an arrangement of which a financial collateral arrangement
forms part, or, in the absence of any such provision, any statutory rule by
which, on the occurrence of an enforcement event, whether through the
operation of netting or set-off or otherwise:

(1) the obligations of the parties are accelerated so as to be immediately due and
expressed as an obligation to pay an amount representing their estimated
current value, or are terminated and replaced by an obligation to pay such an
amount; and/or

(i1) an account is taken of what is due from each party to the other in respect of
such obligations, and a net sum equal to the balance of the account is payable
by the party from whom the larger amount is due to the other party.

Article 7

Recognition of close-out netting provisions

SET-OFF AND NETTING ON INSOLVENCY ACT as amended by act
L.N. 177 of 2004 Financial Collateral Arrangements Regulations

CHAPTER 459

To make provision for the enforceability of set-off and netting on

bankruptcy or insolvency.1st June, 2003 ACT IV of 2003, as amended by Act |
of 2004.

1. The short title of this Act is the Set-off and Netting on Insolvency Act.

2. In this Act, unless the context otherwise requires —

"close-out netting provision" means a provision of a contract under which on
the occurrence of a specified event, whether through the operation of netting or
set-off or otherwise —

(a) the benefit of time for the performance of relevant obligations by the
debtor may no longer be claimed and, or the relevant obligations become
immediately due and expressed as an obligation to pay an amount
representing their estimated current value, or are terminated and replaced by
an obligation to pay such an amount, and, or,

(b) any obligation of a party to deliver property to the other is immediately
performable notwithstanding any benefit of time granted to the debtor and
expressed as an obligation to pay an amount representing its estimated
current value or replacement value or is terminated and replaced by an
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1. Member States shall ensure that a close-out netting provision can take effect
in accordance with its terms:

(a) notwithstanding the commencement or continuation of winding-up
proceedings or reorganisation measures in respect of the collateral provider
and/or the collateral taker; and/or

(b) notwithstanding any purported assignment, judicial or other attachment or
other disposition of or in respect of such rights.

2. Member States shall ensure that the operation of a close-out netting
provision may not be subject to any of the requirements that are mentioned in
Article 4(4) [Enforcement of financial collateral arrangements], unless
otherwise agreed by the parties.

obligation to pay such
an amount, and

(c) an account is taken of what is due from each party to the other in respect
of such obligations and those obligations fall to be discharged by the
payment of an aggregate net sum equal to the balance of account by the
party from whom the larger amount is due;

"netting" means the conversion into one net claim or one net obligation of
claims and obligations arising under any contract with the result that only a net
claim can be demanded or a net obligation be owed.

3. (1) Notwithstanding the provisions of any other law, any close-out netting
provision or any other provision in any contract providing for or relating to the
set-off or netting of sums due from each party to the other in respect of mutual
credits, mutual debts or other mutual dealings shall be enforceable in
accordance with its terms, whether before or after bankruptcy or insolvency, in
respect of mutual debts, mutual credits or mutual dealings which have arisen or
occurred before the bankruptcy or insolvency of one of the parties, against:

(a) the parties to the contract,

(b) any guarantor or any person providing security for any party to the
contract,

(c) the liquidator, receiver, curator, controller, special controller or other
similar officer of either party to the contract, and

(d) the creditors of the parties to the contract.

(2) When a close-out netting provision is enforced, obligations expressed in
different currencies are converted into a single currency and such obligations
shall be discharged by the payment of an aggregate net sum equal to the
balance of account by the party from whom the larger amount is due.

(3) Any authority or mandate in a contract to implement any close-out netting
provision shall not be revoked by the declaration of bankruptcy or the
insolvency of any other party to the contract.

(4) Subarticle (1) shall not apply in respect of any close-out netting agreement
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entered into at a time at which the other party knew or ought to have known
that an application for the dissolution and winding up of the company by reason
of insolvency was pending, or that the company has taken formal steps under
any applicable law to bring about its dissolution and winding up by reason of
insolvency.

(5) Subarticle (1) shall also not apply where the insolvent party is an individual
or a commercial partnership other than a company and the other party knew or
ought to have known of events of the same nature as stated in the preceding
subarticle in relation to the insolvent party.

(6) Notwithstanding the provisions of any other law, nothing shall limit or
delay the application of any provision of any contract providing for or relating
to set-off or netting which would otherwise be enforceable and no order of any
court nor any warrant or injunction or similar order issued by a court or
otherwise and no proceedings of whatever nature shall have any effect in
relation thereto.

(7) Nothing in subarticle (6) shall -

(a) prevent the application of any law which would render netting or set-off
unenforceable in any particular case on the grounds of fraud or on any
similar ground, or

(b) permit the enforceability of netting or set-off under this article if any
provision of a contract between the parties concerned would make netting or
set-off void because of fraud or any similar ground.

(8) Articles 303, 304 and 315 of the Companies Act and article 485 of the
Commercial Code shall only be applicable in relation to a close-out netting
provision where there is fraud on the part of the party to the agreement not
being the insolvent party.

4. It shall be lawful for the parties to a contract, when entering into the contract

(a) to agree on any system or mechanism which will enable the parties to
convert a non-financial obligation into a monetary obligation of equivalent
value and to value such obligation for the purposes of any set-off or netting;

(b) to agree on the rate of exchange or the method to be used to establish the
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rate of exchange to be applied in effecting any set-off or netting when the
sums to be set off or netted are in different currencies, and to establish the
currency in which payment of the net sum is to be effected;

(c) to agree that any transactions or other dealings carried out pursuant to
any contract, whether identified specifically or by reference to a type or
class of transactions or dealings, shall be treated as a single transaction or
dealing for the purpose of the set-off or netting provisions in the contract
and that all such transactions or dealings shall be treated as a single
transaction or dealing by the parties or any liquidator, receiver, curator,
controller or special controller or other officer acting for the parties and any
court.

5. A close-out netting provision entered into by a party which is a branch in
Malta of an overseas company shall be valid and enforceable in accordance
with the provisions of this Act notwithstanding the provisions of any other law
which may be applicable to such party, including the law under which such
company is constituted.

6. An assignment of a debt or an action forming a part of an agreement
containing a close-out netting provision shall not be subject to the provisions of
article 2013(3) of the Civil Code.

7. (1) The Minister may make regulations to give effect to the provisions of this
Act and, without prejudice to the generality of the foregoing, may in particular
make regulations to transpose and implement any Directive of the European
Parliament and of the Council on financial collateral arrangements; and, in
particular, regulations relating to any aspect concerning financial collateral
agreements and similar arrangements; such regulations may define financial
collateral, may provide for the rights and obligations of the collateral taker and
the collateral provider, establish formal requirements and rules on the
enforcement of financial collateral agreements and similar arrangements, the
recognition of title and the non-applicability of certain rules of the Civil Code
and of legal provisions relating to bankruptcy and insolvency, and such
regulations may also provide for relative rules on conflict of laws and for any
other matters as are incidental or connected thereto.

(2) Regulations made under this article may be made and published in the
English language only.
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Directive 2001/24/EC of the European Parliament and of the Council of 4
April 2001 on the reorganisation and winding up of credit institutions

Article 23

Set-off

1. The adoption of reorganisation measures or the opening of winding-up
proceedings shall not affect the right of creditors to demand the set-off
of their claims against the claims of the credit institution, where such a
set-off is permitted by the law applicable to the credit institution's claim.

2. Paragraph 1 shall not preclude the actions for voidness, voidability or
unenforceability laid down in Article 10(2)(1).

L.N. 228 of 2004 BANKING ACT (CAP. 371) Credit Institutions
(Reorganisation and Winding Up) Regulations, 2004

Article 11.
[...]

(2) In relation to a Maltese credit institution, the law of Malta shall be
the applicable law and shall determine in particular

[...]
(c) the conditions under which set-off may be invoked
[...]

(h) the rules governing the distribution of proceeds from the realisation
of assets, the ranking of claims, the rights of creditors who have obtained
partial satisfaction after the opening of the winding-up order by virtue of
a right in rem or through set-off

[..]

(1) the rules relating to the voidness, violability or unenforceability of
legal acts detrimental to all the creditors.

Article 25. (1) The adoption of reorganisation measures or the opening
of winding-up proceedings shall not affect the rights of creditors to
demand the set-off of their claims against the claims of the Maltese
credit institution where such a set-off is permitted by the law of the
Member State or EEA State which is applicable to the claim of the
Maltese credit institution.
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(2) This regulation does not preclude actions for voidness, voidability or
unenforceability of legal acts detrimental to creditors referred to in
regulation 11 (2) (1), above.

Article 25
Netting agreements Article 27. Pursuant to the provisions of the Set-Off and Netting on

. Insolvency Act, netting agreements shall be governed by the law of the
Netting agreements shall be governed solely by the law of the contract contract which governs such agreements

which governs such agreements.
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REPUBLIC of POLAND

Relevant Directives provisions

National netting legislation

Unofficial translation into English

Directive 2002/47/EC  of the European
Parliament and of the Council of 6 June 2002
on financial collateral arrangements

Article 2 (1)

(n) "close-out netting provision" means a provision
of a financial collateral arrangement, or of an
arrangement of which a financial collateral
arrangement forms part, or, in the absence of any
such provision, any statutory rule by which, on the
occurrence of an enforcement event, whether
through the operation of netting or set-off or
otherwise:

(i) the obligations of the parties are accelerated so
as to be immediately due and expressed as an
obligation to pay an amount representing their
estimated current value, or are terminated and
replaced by an obligation to pay such an amount;
and/or

(i1) an account is taken of what is due from each
party to the other in respect of such obligations,
and a net sum equal to the balance of the account
is payable by the party from whom the larger
amount is due to the other party.

ustawa o  niektorych  zabezpieczeniach
finansowych z dnia 2 kwietnia 2004 r.(Dz.U. Nr
19, poz. 871)

Art. 3

3) klauzula kompensacyjna - klauzulg
przewidujaca w razie wystapienia podstawy
realizacji zabezpieczenia natychmiastowe
potracenie lub kompensate wierzytelnosci, oraz
sposob ich dokonania i rozliczenia stron, zawarta
W umowie o ustanowienie zabezpieczenia
finansowego, umowie ramowej zwiazanej z ta
umowa lub w umowie szczegdtowej zawartej w
wykonaniu umowy ramowej;

Art. 4.

1. Wierzytelno$ci stron wynikajace z umowy o
ustanowienie zabezpieczenia finansowego lub
bedace jej przedmiotem moga by¢ przedmiotem
kompensaty, jezeli strony w umowie ustanowity
klauzulg kompensacyjna.

2. Kompensata jest dopuszczalna takze wtedy, gdy
wierzytelno$ci nie sa wymagalne.

3. Poprzez kompensate:

1) kwota netto wynikajaca z obliczenia
wzajemnych wierzytelnosci stron jest

Act on Certain Forms of Financial Collateral of
2 April 2004 (publication: Dz.U. [2004] No. 19
Item 871; entered into force on 1 May 2004)

Article 3

3) A ‘netting ~ provision’ [Klauzula
kompensacyjna; a specific term devised in
the context of financial contracts] means a
provision in a financial collateral agreement, a
master agreement associated with that agreement,
or a specific agreement concluded during the
performance of a master agreement, which
provides for the immediate offsetting or netting
[potracenie lub kompensata] of the liabilities in the
event of grounds for the foreclosure of the
collateral arising, as well as providing for the
method of performance thereof and of the
settlement between the parties.

Article 4

1. The debts of the parties under a financial
collateral agreement, or those which are the
subject of it, may be subject to netting
|kompensata] if a netting provision |klauzula
kompensacyjnal has been included in the
agreement by the parties.
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platna stronie, ktorej wierzytelnosc lub
suma wierzytelnosci jest wyzsza;

2) wierzytelno$¢ o zaptate kwoty, o
ktorej mowa w pkt 1, jest wymagalna,
takze wtedy, gdy wierzytelno$ci bedace
przedmiotem kompensaty nie byty
wymagalne.

2. Netting shall also be permitted in cases where
the debts are not due.

3. By way of netting:

3) the net amount resulting from the
calculation of the parties” mutual
liabilities shall be payable to the party
whose claim or sum of claims is
greater;

4) the claim for the payment of the
amount referred to in pt. 1) shall
become due, even when the debts
which are subject to netting are not
due.

Article 7
Recognition of close-out netting provisions

1. Member States shall ensure that a close-out
netting provision can take effect in accordance
with its terms:

(a) notwithstanding the commencement or
continuation of winding-up proceedings or
reorganisation measures in respect of the
collateral provider and/or the collateral taker;
and/or

(b) notwithstanding any purported assignment,
judicial or other attachment or other

Ustawa Prawo upadlo$ciowe i naprawcze z dnia
28 lutego 2003 r. (Dz.U. Nr 60 poz. 535 z pézn.
zm.)

Art. 77

1. Czynnosci prawne upadlego dotyczace mienia
wchodzacego do masy upadtosci, wobec ktorego
upadty utracit prawo zarzadu, sa niewazne.

[..]

The new Bankruptcy and Rehabilitation Law of
28 February 2003 (publication: Dz.U. [2003]
No. 60 Item 535 as amended; entered into force
on 1 October 2003)

Article 77

1. The transactions of the bankrupt in respect of
the assets within the estate in bankruptcy over
which the bankrupt has lost the right of
management, shall be invalid.

[...]

4. [as inserted by the Article 17 Point 1 of the
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disposition of or in respect of such rights.

2. Member States shall ensure that the
operation of a close-out netting provision may
not be subject to any of the requirements that
are mentioned in Article 4(4) [Enforcement of
financial collateral arrangements], unless
otherwise agreed by the parties.

4. Przepisu ust. 1 nie stosuje si¢ do ustanowienia
zabezpieczenia finansowego zgodnie z przepisami
ustawy z dnia 2 kwietnia 2004 r. o niektorych
zabezpieczeniach finansowych (Dz. U. Nr 91, poz.
871), jezeli zawarcie umowy lub ustanowienie
zabezpieczenia finansowego nastapito w dniu
ogloszenia  upadtosci, a  uprawniony z
zabezpieczenia wykaze, ze nie wiedziat i przy

zachowaniu nalezytej starannosci nie mogt
wiedziec¢ o wszczeciu postepowania
upadlos$ciowego.

Art. 85.

1. Jezeli umowa ramowa, ktorej jedng ze stron jest
upadly, =zastrzega, ze poszczegbélne umowy
szczegdlowe, ktorych przedmiotem sa terminowe
operacje finansowe lub sprzedaz papierow
warto§ciowych ze zobowiazaniem do ich odkupu,
beda zawierane w wykonaniu umowy ramowej
oraz ze rozwiazanie umowy ramowej powoduje
rozwiazanie wszystkich umow szczegélowych
zawartych w wykonaniu tej umowy:

1) wierzytelnosci z tytutu
poszczegdlnych umow szczegoétowych
zawartych w jej wykonaniu nie sa
obejmowane uktadem;

2) syndykowi nie przystuguje
uprawnienie do odstapienia od umowy
ramowej, o ktorym mowa w art. 98.

2. Przez terminowe operacje finansowe, o ktorych
mowa w ust. 1, rozumie si¢ operacje, w ktorych

Act on Certain Forms of Financial Collateral,
with effect of 1 May 2004] The provisions of
paragraph 1 shall not apply to the establishment of
financial collateral pursuant to the provisions of
the Act on Certain Forms of Financial Collateral of
2 April 2004 (Dz.U. No. 91 Item 871) if the
agreement was made or the establishment of a
financial collateral took place on the day of the
declaration of bankruptcy and the person entitled
to such collateral can prove that they were not
aware and could not have been aware, even with
the exercise of due diligence, of the
commencement of the bankruptcy proceedings.

Article 85

1. If a master agreement, of which one of the
parties becomes bankrupt, provides that the
individual agreements for derivatives transactions
[terminowe operacje finansowe] or securities
repurchase agreements are to be concluded under
the terms of the master agreement, and that the
termination of the master agreement shall
terminate all individual agreements concluded
under it:

1) the obligations resulting from
individual agreements concluded under the
terms of the master agreement, shall not be
subject to reorganisation [uklad; i.e. a
type of bankruptcy proceedings
involving creditors’ agreement];

2) the receiver shall not be vested with the
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ustalono ceng, kurs, stopg procentowa lub indeks -
a w szczegblnosci nabywanie walut, papierow
wartosciowych, ztota lub innych metali
szlachetnych, towarow lub praw, w tym umowy
obliczone tylko na réznicg cen, opcje i prawa
pochodne - zawarte na uméwiona datg lub
umowiony termin, w obrocie rynkowym.

3. Kazda ze stron moze wypowiedzie¢ umowg, o
ktorej mowa w ust. 1, z zachowaniem ustalonego
w tej umowie sposobu rozliczenia stron na
wypadek rozwigzania umowy.

authority referred to in Article 98 hereof to
terminate the master agreement.

2. The term ‘derivatives transactions’ [ferminowe
operacje finansowe] referred to in paragraph 1
shall mean transactions in which the price,
exchange rate, interest rate or index has been
specified — in particular [such transactions as] the
acquisition of currencies, securities, gold or other
precious metals, commodities or rights, including
contracts computed on price differentials, options
and derivative rights — and which have been
entered into in the market for settlement on a
specified date or for a specified period of time.

3. Each of the parties may rescind [wypowiedziec;
i.e. with the effect of termination] the agreement
referred to in paragraph 1, subject to observing the
method of settlement between the parties
stipulated in the agreement in the event of the
termination of the agreement.

Directive 2001/24/EC  of the European
Parliament and of the Council of 4 April 2001
on the reorganisation and winding up of credit
institutions

Article 23
Set-off

1. The adoption of reorganisation measures or the
opening of winding-up proceedings shall not affect
the right of creditors to demand the set-off of their

4. Dopuszczalne jest potracenie wierzytelnosci
wynikajacej z rozliczenia stron.

5. Do poszczeg6lnych uméw szczegodtowych
majacych za przedmiot terminowe operacje
finansowe lub sprzedaz papierow wartosciowych

4. Offsetting [potrqcenie; general Civil Code
concept] of obligations resulting from the
settlement between the parties shall be permitted.

5. The provisions of Articles 98 and 99 shall not
apply to individual agreements involving
derivatives transactions |[ferminowe operacje
finansowe] nor securities repurchase agreements,
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claims against the claims of the credit institution,
where such a set-off is permitted by the law
applicable to the credit institution's claim.

2. Paragraph 1 shall not preclude the actions for
voidness, voidability or unenforceability laid down
in Article 10(2)(1).

ze zobowiazaniem do ich odkupu - nawet jezeli nie
zostaly one zawarte w wykonaniu umowy
ramowej, o ktorej mowa w ust. 1 - nie stosuje si¢
przepisow art. 98 i 99.

Art. 93.

1. Potracenie =~ wierzytelnosci ~ upadtego  z
wierzytelnoscia wierzyciela jest dopuszczalne,
jezeli obie wierzytelnosci istniaty w dniu
ogloszenia  upadtosci, chociazby termin
wymagalnosci jednej z nich jeszcze nie nastapil.

2. Do potracenia przedstawia si¢ calkowita sume
wierzytelnosci  upadtego, a  wierzytelno$¢
wierzyciela tylko w wysokosci wierzytelnosci
gtéwne] wraz z odsetkami naliczonymi do dnia
ogloszenia upadtosci.

3.Jezeli termin platnoSci nieoprocentowanego
dlugu upadiego w dniu ogloszenia upadiosci nie
nastapit, do potracenia przyjmuje si¢ sume
nalezno$ci zmniejszona o odsetki ustawowe, nie
wyzsze jednak niz sze$¢ procent, za czas od dnia
ogloszenia upadtosci do dnia ptatnosci i nie wigcej
niz za okres dwoch lat.

Art. 98.

1. Jezeli w dniu ogloszenia upadtosci
zobowiazania z umowy wzajemnej nie zostaly
wykonane w catosci lub w czgsci, syndyk moze
wykona¢ zobowiazanie upadiego i zazada¢ od
drugiej strony spetnienia $wiadczenia wzajemnego
lub od umowy odstapic.

even if they were not entered into under the terms
of the master agreement referred to in paragraph 1.

Article 93

1. The offsetting [potrqcenie; a general Civil
Code concept]| of the obligations of the bankrupt
and of the creditor shall be permitted, provided
that such obligations existed on the day of the
declaration of bankruptcy, even if an obligation
was not then due.

2.The whole amount of a bankrupt’s obligations
shall be used for the purpose of offsetting, while
the creditor’s obligation shall only include [for this
purpose] the base amount and the interest accrued
up to the date of declaration of bankruptcy.

3. If a bankrupt’s net of interest debt is not yet due
on the date of declaration of bankruptcy, the
amount of the [bankrupt’s] liability used in
offsetting shall be decreased by the amount of
statutory interest, at a rate not above six per cent,
accrued for the period from the declaration of
bankruptcy until the date when the payment is due,
no longer [however] than two years.

Article 98

1. If on the date of the declaration of bankruptcy,
the obligations under an agreement have not been
fulfilled in whole or in part, the receiver may fulfil
the  bankrupt’s obligations and demand
performance by the other party in return, or may
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revoke [odstgpié; i.e. with the effect of
withdrawal from obligation] the agreement.

Article 25
Netting agreements

Netting agreements shall be governed solely by the
law of the contract which governs such
agreements.

Art. 467.

Czynno$¢ kompensowania podlega prawu
wiasciwemu dla zobowigzan umownych,
majacemu zastosowanie do tych umow.

Article 467

Netting agreements [czynnos¢ kompensowania)
shall be governed by the law of the contract which
governs such agreements.

Article 498

1. Z dniem wszczgcia postgpowania naprawczego:

[.]

3) potracenie wierzytelnosci
dopuszczalne jest z zachowaniem
przepisu art. 89;

[]

5. Wszczecie postgpowania naprawczego nie
narusza uprawnien wynikajacych z zamieszczonej
w umowie klauzuli kompensacyjnej, o ktorej
mowa w ustawie wskazanej w art. 77 ust. 4.

Article 498
1. On the date of the commencement of the
rehabilitation proceedings |[postgpowanie

naprawcze; a type of insolvency proceedings
resulting in obtaining protection from creditors;
the rehabilitation proceedings under Bankruptcy
and Rehabilitation Law are assumed not to apply
in relation to banks, due to existence of specific
provisions in the Banking Law of 1997]:

[...]

3) the offsetting [potrqcenie; general
Civil Code concept] of debt shall be
permitted in accordance with the
provisions of Article 89;

[..]

5. The commencement of rehabilitation
proceedings shall be without prejudice to the rights
under a  netting  provision [klauzula
kompensacyjna] included in an agreement, as
referred to in Article 77, paragraph 4 of the Act.

Ustawa Kodeks postgpowania cywilnego z dnia

Civil Procedure Code of 17 November 1964 (Dz.
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17 listopada 1964 r. (Dz. U. Nr 43, poz. 296, z
poZn. zm.)

TYTUL II. EGZEKUCJA SWIADCZEN
PIENIEZNYCH

DZIAL 1V. EGZEKUCJA Z INNYCH
WIERZYTELNOSCI I INNYCH PRAW
MAJATKOWYCH

Art. 902!

Zajecie wierzytelnosci nie narusza uprawnien
wynikajacych z zamieszczonej w umowie klauzuli
kompensacyjnej, o ktorej mowa w ustawie z dnia 2
kwietnia 2004 r. o niektérych zabezpieczeniach
finansowych (Dz. U. Nr 91, poz. 871).

U. [1964] No. 43, Item 296, as amended; entered
into force on 1 January 1965)

TITLE II. ENFORCEMENT OF MONEY
OBLIGATIONS

SECTION 1IV. ENFORCEMENT OF OTHER
DEBTS AND OTHER PROPERTY RIGHTS

Article 902!

[as inserted by the Article 14 of the Act on
Certain Forms of Financial Collateral, with
effect from 1 May 2004] Seizure of debts shall
not prejudice the rights under netting provisions
|klauzula kompensacyjnal included in an
agreement, as referred to in the Act on Certain
Forms of Financial Collateral of 2 April 2004
(Dz.U. No. 19, Item 871).
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SLOVAK REPUBLIC

Relevant Directives provisions

National netting legislation

Unofficial translation into English

Directive 2002/47/EC of the European
Parliament and of the Council of 6 June 2002 on
financial collateral arrangements

Article 2 (1)

(n) "close-out netting provision" means a provision
of a financial collateral arrangement, or of an
arrangement of which a financial collateral
arrangement forms part, or, in the absence of any
such provision, any statutory rule by which, on the
occurrence of an enforcement event, whether
through the operation of netting or set-off or
otherwise:

(1) the obligations of the parties are accelerated so
as to be immediately due and expressed as an
obligation to pay an amount representing their
estimated current value, or are terminated and
replaced by an obligation to pay such an amount;
and/or

(i1) an account is taken of what is due from each
party to the other in respect of such obligations, and
a net sum equal to the balance of the account is
payable by the party from whom the larger amount
is due to the other party.

Zakon ¢. 328/1991 Zb. o konkurze a vyrovnani v
zneni neskorSich predpisov
ucinny do 1. januara 2006

Utinky vyhlasenia konkurzu
§ 14

(1) Vyhlasenie konkurzu ma tieto ucinky:

f) zanikaju prava na oddelené uspokojenie (§ 28),
ktoré sa tykaji majetku patriaceho do podstaty a
veritelia ich ziskali v poslednych dvoch mesiacoch
pred podanim navrhu na vyhlasenie konkurzu; ak sa
konkurz zrusil podla § 44 ods. 1 pism. a), mozno
tieto prava znova uplatnit’. Ak sa vSak veci alebo
tieto pohladavky pri vykone rozhodnutia v
uvedenej lehote spenazili, bude vytazok na ne
pripadajuci zahrnuty do podstaty;

1) zapocitanie vzajomne inak zapocitatel'nej
pohladavky patriacej do podstaty nie je mozné;

(2) Ak zmluvu o vzajomnom plneni eSte v Case
vyhlasenia konkurzu nesplnil ani upadca ani druhy
ucastnik zmluvy, alebo sa splnila len ¢iastocne,
kazda zmluvna strana méze od zmluvy odstapit’.

Act 328/1991 Coll. on Bankruptcy and

Composition, as amended
applicable until 1 January 2006

Effects of the declaration of bankruptcy
Article 14

A bankruptcy declaration shall have the following
effects:

(f) rights to separate satisfaction (Article 28) which
relate to property belonging to the bankruptcy estate
and which were acquired by the creditors in the last
two months prior to the filing of a bankruptcy
petition shall be extinguished; if the bankruptcy
proceedings were cancelled pursuant to Article 44
(1) (a), such rights may once more be exercised. If,
however, property or claims have been realised by
the execution of a decision within a given time
limit, such proceeds shall be included in the
bankruptcy estate;

(i) set-off of any claim against a claim of the
bankrupt estate, which would otherwise be possible,
shall not be possible;

(2) If, at the date of the declaration of bankruptcy,
neither the bankrupt nor the other contracting party
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Article 7

Recognition of close-out netting provisions

1. Member States shall ensure that a close-out
netting provision can take effect in accordance with
its terms:

(a) notwithstanding the commencement or
continuation of winding-up proceedings or
reorganisation measures in respect of the collateral
provider and/or the collateral taker; and/or

(b) notwithstanding any purported assignment,
judicial or other attachment or other disposition of
or in respect of such rights.

2. Member States shall ensure that the operation of
a close-out netting provision may not be subject to
any of the requirements that are mentioned in
Article 4(4) [Enforcement of financial collateral
arrangements], unless otherwise agreed by the
parties.

[...]

Odporovatel’né prdavne ukony
§15

(1) Konkurzny veritel’ alebo spravca sa moze
domahat’, aby sud ur¢il, ze dlznikove pravne tikony
podl'a odsekov 2 az 6, ak ukracuju uspokojenie
vymahatelnej pohl'adavky konkurzného veritela, su
voci konkurznému veritel'ovi pravne neucinné. Toto
pravo ma konkurzny veritel’ alebo spravca aj vtedy,
ak je narok proti dlznikovi z jeho odporovatelného
pravneho ukonu uz vymahatel'ny alebo ak uz bol
uspokojeny.

(2) Odporovat mozno pravnemu ukonu, ktory
dlznik urobil v poslednych troch rokoch pred
zacatim konkurzu v imysle ukratit’ svojho
konkurzného veritel’a, ak tento imysel musel byt’
druhej strane znamy.

(3) Odporovat’ mozno tiez pravnemu ukonu, ktorym
bol konkurzny veritel’ dlznika ukrateny a ku
ktorému doslo v poslednych troch rokoch pred
zacatim konkurzu medzi dlznikom a

a) osobou jemu blizkou; 4)
b) pravnickou osobou, v ktorej ma dlznik alebo

osoba uvedena v pismene a) majetkovu ti¢ast’ aspon
10% v Case, ked’ sa uskuto¢nuje tento pravny tkon;

have carried out performance of the agreement or if
the agreement has only been partially performed,
each contracting party may withdraw from the
agreement.

[.]

Challengeable transactions [of the debtor]
Article 15

(1) A creditor in bankruptcy proceedings or the
administrator may request the court to determine
that the debtor’s transactions pursuant to paragraphs
2 to 6 shall be without legal effect vis-a-vis the
creditor if they prejudice the satisfaction of the
recoverable claims of the creditor. A creditor in
bankruptcy or the administrator shall have this right,
even if a claim against the debtor resulting from the
debtor’s challengeable transaction is already
recoverable or has already been satisfied.

(2) It shall be possible to challenge a transaction of
the debtor carried out in the last three years prior to
the commencement of bankruptcy proceedings with
the intention of prejudicing the rights of a creditor
in bankruptcy, provided that such intention must
have been known to the counterparty [to the
transaction with the debtor].

(3) It shall also be possible to challenge a
transaction which prejudices a debtor’s creditor in
bankruptcy, and which has been effected in the last
three years prior to the commencement of
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¢) pravnickou osobou, v ktorej je dlznik alebo osoba
uvedend v pismene a) Statutdrnym organom alebo
¢lenom Statutdrneho organu, prokuristom alebo
likvidatorom:;

d) pravnickou osobou, v ktorej ma osoba uvedena v
pismene c) majetkovt ucast’ aspoil 34% v Case, ked’
sa uskutoc¢nuje tento pravny tkon;

alebo ktory dlznik urobil v uvedenom ¢ase v
prospech tejto osoby; to vSak neplati, ak druha
strana preukaze, Ze nemohla ani pri nalezitej
starostlivosti poznat’ timysel dlznika ukratit’
konkurzného veritela.

(4) Odporovat’ mozno tiez pravnemu ukonu, ktorym
bol konkurzny veritel’ dlznika ukrateny a ku
ktorému doslo v poslednych troch rokoch pred
zacatim konkurzu medzi dlznikom, ktory je
pravnickou osobou, a

a) ¢lenom jeho Statutarneho orgéanu, jeho
prokuristom, likvidatorom alebo spolo¢nikom,;

b) osobou blizkou 4) osobe uvedenej v pismene a);

¢) pravnickou osobou, v ktorej ma dlznik alebo
osoba uvedena v pismenach a) a b) majetkovii ucast’
aspon 10% v cCase, ked’ sa uskutociiuje tento pravny
ukon;

d) pravnickou osobou, v ktorej je osoba uvedena v
pismendch a) a b) Statutdirnym organom alebo

bankruptcy proceedings, between the debtor and
(a) a person closely connected to* the debtor;

(b) a legal entity in which the debtor or a person
referred to in (a) has a participation of at least 10 %
at the time when such transaction is carried out;

(c) a legal entity of which the debtor or a person
referred to in (a) is a statutory body or a member of
a statutory body, proxy-holder or liquidator;

(d) a legal entity in which a person referred to in (c)
has a participation of at least 34 % at the time when
such transaction is carried out;

or which was carried out by the debtor at the
specified time for the benefit of such person; this
shall not apply if the counterparty proves that, even
by taking due care, they could not have been aware
of the debtor’s intention to prejudice a creditor in
bankruptcy.

(4) It shall also be possible to challenge a
transaction which prejudices a debtor’s creditor in
bankruptcy, and which has been effected in the last
three years prior to the commencement of
bankruptcy proceedings, between a debtor which is
a legal entity and

(a) a member of its statutory body, its proxy-holder,
liquidator or partner;
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¢lenom Statutdrneho organu, prokuristom alebo
likvidatorom;

e) pravnickou osobou, v ktorej ma osoba uvedena v
pismene d) majetkova ucast’ aspont 34% v Case, ked’
sa uskutoc¢nuje tento pravny tkon;

alebo ktory dlznik urobil v uvedenom case v
prospech tejto osoby; to vsak neplati, ak druha
strana preukaze, Zze nemohla ani pri nalezitej
starostlivosti poznat’ imysel dlznika ukratit’
konkurzného veritela.

(5) Odporovat’ mozno tiez praévnemu ukonu dlznika,
ak pravny ukon bol vykonany v poslednom roku
pred zacatim konkurzu a hodnota prijata dlznikom
bola nizsia, ako bola primerand hodnota v Case
vykonania pravneho tkonu, a dlznik bol v padku
alebo sa dostal do upadku v dosledku takého
pravneho ukonu.

(6) Odporovat’ mozno tiez pravnemu tkonu dlznika,
ktory bol vykonany v poslednom roku pred zacatim
konkurzu a ktorym dlznik na seba prevzal zmluvnil

sankciu neprimerant svojmu majetku.

(7) Odporovate'nym pravnym ukonom nemozno
vyrovnat’ vzajomnu pohl'adavku odporcu proti
upadcovi.

4) § 116 Obcianskeho zakonnika €. 40/1964 Zb. v
zneni neskorsich predpisov.

(b) a person closely connected to* a person referred
to in (a);

(c) a legal entity in which the debtor or a person
referred to in (a) or (b) has a participation of at least
10 % at the time when such transaction is carried
out;

(d) a legal entity of which a person referred to in (a)
or (b) is a statutory body or a member of a statutory
body, proxy-holder or liquidator;

(e) a legal entity in which a person referred to in (d)
has a participation of at least 34 % at the time when
such transaction is carried out;

or which was carried out by the debtor at the
specified time for the benefit of such person; this
shall not apply if the counterparty proves that, even
by taking due care, they could not have been aware
of the debtor’s intention to prejudice a creditor in
bankruptcy.

(5) It shall also be possible to challenge a
transaction of the debtor, if such transaction was
carried out in the last year prior to the
commencement of bankruptcy proceedings, and if
the amount received by the debtor was less than a
reasonable amount at the time when the transaction
was carried out, and if the debtor was insolvent or
became insolvent because of such transaction.
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Zakon ¢. 483/2001 Z. z. o bankach a o zmene a
doplneni niektorych zakonov v zneni neskorsich
predpisov

§59

(1) Uéinky zavedenia nitenej spravy v banke, ktora
ma pobocku umiestnent v inom ¢lenskom State, ak
ide o

d) vlastnicke alebo iné prava k investi¢cnym
nastrojom, 37a) ktoré musia byt’ evidované vo
verejnom registri cennych papierov alebo v inej
obdobnej evidencii a ktoré su drzané alebo sa
nachadzaju v Clenskom §tate, sa spravuji pravnym
poriadkom ¢lenského §tatu, na ktorého tizemi sa
vedie prislusny verejny register alebo ina obdobna

(6) It shall also be possible to challenge a
transaction of the debtor which was carried out in
the last year prior to the commencement of
bankruptcy proceedings and on the basis of which
the debtor accepted a contractual obligation
inappropriate to the debtor’s assets.

(7) It shall not be possible to set off a claim of a
contestant against a claim of the bankrupt.

4) Article 116 of the Civil Code No. 40/1964 Zb., as
amended

Act 483/2001 Z. z. on Banks and on Amendments
to Certain Laws, as amended

Article 59

(1) The effects of the imposition of an
administration order on a bank having its branch
office located in another Member State, if the
matters concerned are

(d) ownership or other rights to investment

instruments> / which must be entered in a public
register of securities or similar register and which
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evidencia; to rovnako plati aj pre pravne tkony
vykonané po zavedeni nilitenej spravy, tykajice sa
investicnych nastrojov a pre prava s tym spojené,
pri ktorych sa vyzaduje ich zapis do verejného
registra alebo inej obdobnej evidencie vedenej v
¢lenskom §tate,

e) zmluvy o urovnani alebo iné obdobné dohody,
ktorych i¢elom je nahradenie alebo zmena
celkového rozdielu viacerych vzajomnych
pohladavok a zavizkov zmluvnych stran na jedinu
suhrnnu vzajomnu pohladavku a zavézok tychto
zmluvnych stran, zmluvy o kupe so spétnou kiipou
a zmluvy o burzovych obchodoch sa spravuju
pravnym poriadkom, ktory je rozhodujuci pre tieto
zmluvy.

(2) Pocas Siestich mesiacov od zavedenia ntitene;j
spravy nemozno postupovat’ pohl'adavky voci
banke a zapocitavat’ vzajomné pohl'adavky medzi
bankou, nad ktorou bola zavedena nitena sprava, a
inymi osobami okrem pripadov, ak pravny poriadok
iné¢ho Clenského statu, v ktorom ma veritel’ bydlisko
alebo sidlo, umoznuje postipenie pohl'adavky a
zapocitanie pohl'adavok aj pocas zavedenia
reorganizacného opatrenia.

(3) Spravca moze odporovat’ pravnemu ukonu, 53)
ktory bol urobeny v poslednych troch rokoch pred
zavedenim nitenej spravy v imysle ukratit’ banku
alebo jej veritel'ov, ak tento imysel musel byt
banke znamy; to neplati, ak druha strana preukaze,
ze nemohla ani pri nalezitej starostlivosti poznat’

are held or located in a Member State shall be
governed by the laws of the Member State in the
territory of which the respective public register or
similar register is kept; this shall apply equally to
transactions carried out upon the imposition of an
administration order relating to the investment
instruments and the rights associated with them
that are required to be entered in the public register
or similar register kept in the Member State,

(e) contracts for settlement or similar agreements,
the purpose of which is to compensate or adjust the
overall difference between several mutual claims
and obligations of the contracting parties into one
single mutual claim and obligation of the
contracting parties, contracts for purchase and
repurchase, and contracts for stock exchange
transactions shall be governed by the law which
governs these contracts.

(2) For a period of six months from the imposition
of an administration order, no assignment of claims
against a bank or set-off of claims between the bank
subject to an administration order and other persons
shall be permitted, except for cases where the laws
of another Member State in which the creditor is
resident or has its registered office allows for the
assignment of a claim or set-off of claims, even
during the introduction of reorganisation measures.

(3) An administrator may challenge a transaction>>

carried out in the last three years prior to the
imposition of an administration order with the
intention of prejudicing the bank or its creditors, if
such intention must have been known to the bank;
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umysel banky ukratit’ veritel'a banky.

(4) Spravca moze odporovat’ aj pravnemu tkonu,
53) ktorym bola banka ukratena a ku ktorému doslo
v poslednych troch rokoch pred zavedenim nutenej
spravy medzi bankou a osobou s osobitnym
vzt'ahom k banke.

(8) Zavedenie nutenej spravy alebo zahrani¢ného
reorganiza¢ného opatrenia v ¢lenskom State a
ustanovenia odsekov 2, 5, 6 a 7 nie st prekazkou
pre podanie navrhu na sud o urcenie neplatnosti
pravnych tkonov alebo neucinnosti
odporovatel'nych pravnych konov poskodzujicich
veritel'ov, navrhu o ur¢enie prava odstupit’ od
pravnych ukonov alebo navrhu na vyslovenie
neplatnosti pravnych tikonov poskodzujiacich
veritel'ov, ani navrhu na vydanie predbezného
opatrenia o povinnosti zdrzat’ sa vykonania
pravnych ukonov poskodzujucich veritelov banky v
nutenej sprave alebo veritel'ov zahrani¢nej banky, v
ktorej je zavedené zahrani¢né reorganizacné
opatrenie. Ak sa pred zavedenim nutenej spravy
zacalo v Clenskom S$tate sudne konanie tykajice sa
aktiva alebo prava, ktoré bolo banke odnaté, toto
konanie sa aj po zavedeni nutenej spravy spravuje
pravnym poriadkom ¢lenského statu, v ktorom sa
toto konanie zacalo a uskutociuje.

37a) § 5 zakona ¢. 566/2001 Z. z.
53) § 42a a 42b Obcianskeho zakonnika

this shall not apply if the counterparty proves that,
even by taking due care, they could not have been
aware of the intention of the bank to prejudice the
bank’s creditors.

(4) An administrator may also challenge a

transaction®> between the bank and a person with a
special relationship with the bank which prejudices
the bank and which was effected within the last
three years prior to the imposition of an
administration order.

(8) Neither the imposition of an administration
order, or of a foreign reorganisation measure, in a
Member State nor the provisions of paragraphs 2, 5,
6, and 7, shall be an obstacle to the filing of a
motion with the court to determine the voidness of
transactions or the invalidity of challengeable
transactions detrimental to creditors, a motion to
determine the right to withdraw from transactions,
or a motion to pronounce the voidness of
transactions detrimental to creditors, or a motion to
issue a warning concerning an obligation to refrain
from the performance of transactions detrimental to
the creditors of a bank subject to an administration
order or the creditors of a foreign bank in which a
foreign reorganisation measure has been introduced.
If, prior to the imposition of an administration
order, court proceedings concerning an asset or
right which has been withdrawn from a bank have
been commenced in a Member State, such
proceedings shall be governed by the laws of the
Member State in which the proceedings have been
commenced and conducted, even after the
imposition of an administration order.
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Zakon €. 7/2005 Z. z. o konkurze a
reStrukturalizacii a o0 zmene a doplneni
niektorych zakonov

ucinny od 1. januara 2006

§ 180
Zmluva o zaverecnom vyrovnani ziskov a strat

(1) Zmluva o zéverecnom vyrovnani ziskov a strat
je zmluva uzatvorena medzi osobami podl'a
osobitného predpisu32) vo vzt'ahu k jednému alebo
viacerym derivatovym obchodom, obchodom o
prevode cennych papierov so spatnym prevodom,
obchodom s prevoditelnymi cennymi papiermi,
devizovymi hodnotami, obchodom so
zabezpeCovacimi pravami k finanénym nastrojom
alebo inym obdobnym obchodom uzatvorenym
mimo organizovaného verejného trhu alebo
upravujuca také obchody, ktord upravuje vypocet
vysky jediného Cistého zaviazku vo vzt'ahu k
skuto¢nym alebo odhadovanym stratdm alebo
skutocnym alebo odhadovanym ziskom,
vzniknutym v suvislosti s ukon¢enim alebo
zru$enim jedného alebo viacerych obchodov
uzavretych v stvislosti s takou zmluvou alebo
podra takej zmluvy.

37a) Article 5 of Act 566/2001 Z. z.
53) Articles 42a and 42b of the Civil Code

Act No. 7/2005 Z. z. on Bankruptcy and
Reorganisation and on Amendments to the
Certain Laws

applicable as of 1 January 2006

Article 180
Close-out netting of profits and losses agreement

(1) An agreement for the close-out netting of profits
and losses is a contract concluded between entities
pursuant to a special arrangement in relation to one
or more of derivatives transactions, repurchase
agreements for the transfer of securities,
transactions for transferable securities, securities
lending transactions, foreign exchange transactions,
transactions with collateral rights in financial
instruments or other similar transactions concluded
outside an organised market, or a contract
concerning such transactions which regulates the
calculation of the amount of a single net obligation
in relation to real or anticipated losses and/or real or
anticipated profits incurred in connection with the
termination or cancellation of one or more
transactions concluded in connection with such
agreement or according to it.
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(2) Zavere¢nym vyrovnanim ziskov a strat je
vypocet, v stilade s podmienkami zmluvy o
zavere¢nom vyrovnani ziskov a strat, vysky
jediného Cistého zavizku vo vzt'ahu k skuto¢nym
alebo odhadovanym stratam alebo

skuto¢nym alebo odhadovanym ziskom,
vzniknutym v suvislosti s ukon¢enim alebo
zru$enim jedného alebo viacerych obchodov
uzavretych v suvislosti s takou zmluvou o
zavereCnom vyrovnani ziskov a strat alebo podl'a
takej zmluvy o zavereCnom vyrovnani ziskov a
strat. Sposob vypoctu vysky takého jediného Cistého
zavézku si zmluvné strany dohodnu v zmluve o
zavereCnom vyrovnani ziskov a strat, pricom
vypocet sa uskutoénuje s ohl'adom na skuto¢né
alebo odhadované

straty, pripadne skuto¢né alebo odhadované zisky
zmluvnych stran tykajtice sa akychkol'vek platieb
alebo plneni, ktoré by boli uhradené alebo
uskutocnené, ak by nedoslo k udalosti, ktora
spoOsobila ukoncenie alebo zrusenie jedného alebo
viacerych takych obchodov, vratane akychkol'vek
nakladov alebo vynosov vzniknutych v stvislosti s
takym ukoncenim alebo zrusenim; vypocet moze
vychadzat’ z kotacii irokovych sadzieb, vymennych
kurzov alebo cien ziskanych od inych tcastnikov
prislusnych finan¢nych trhov v stivislosti s takymi
ukoncenymi alebo zrusenymi obchodmi.

(3) Vyhlésenie konkurzu ani povolenie
reStrukturalizacie nema Ziadne ucinky na zaverecné
vyrovnanie ziskov a strat podl'a zmluvy o
zévereCnom vyrovnani ziskov

a strat. Ak zmluvné strany uzatvorili obchody

(2) In accordance with requirements of an
agreement for the close-out netting of profits and
losses, the close-out netting of profits and losses
calculates the amount of a single net obligation in
relation to real or anticipated losses and/or real or
anticipated profits incurred in connection with the
termination or cancellation of one or more
transactions concluded in connection with such an
agreement for the close-out netting of profits and
losses or according to such agreement for the close-
out netting of profits and losses. A method for
calculating the amount of such single net obligation
shall be agreed upon by the contracting parties in
the agreement for the close-out netting of profits
and losses, where the calculation shall be made
taking into account the real or anticipated losses
and/or real or anticipated profits of the contracting
parties relating to any payments or performance
which would have been paid or carried out if there
were no event causing the termination or
cancellation of one or more of such transactions,
including any costs or proceeds incurred in
connection with such termination or cancellation;
the calculation may be based on quotations of
interest rates, exchange rates or prices obtained
from other participants in relevant financial markets
in connection with such terminated or cancelled
transactions.

(3) Neither a declaration of bankruptcy nor
authorisation of reorganisation shall have any effect
on the close-out netting of profits and losses made
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podl'a zmluvy o zaverecnom vyrovnani ziskov a
strat alebo v suvislosti s iou a dojde k ukonceniu
alebo zruseniu obchodov, ktoré podliehaju
zaverecnému vyrovnaniu ziskov a strat podla tejto
zmluvy o zédvere¢nom

vyrovnani ziskov a strat, vo vzt'ahu k tymto
obchodom bude splatny iba jediny Cisty zavézok,
ktorého vyska sa urci spésobom stanovenym v
zmluve o zavereCnom vyrovnani ziskov a strat. Ak
pohl'adavku vo vztahu k takému ¢istému zavazku
podl'a zmluvy o zavere¢nom vyrovnani ziskov a
strat ma upadca voci druhej strane zmluvy o
zavereCnom vyrovnani ziskov a strat, spravca
taktl pohl'adavku uplatni voci druhej strane iba vo
vyske ur€enej pri zavereCnom vyrovnani ziskov a
strat. Ak pohladavku vo vzt'ahu k takému ¢istému
zavézku podla zmluvy o zdvere¢nom vyrovnani
ziskov a strat ma

druha strana zmluvy o zaverecnom vyrovnani
ziskov a strat, méze taka pohl'adavku uplatnit’ iba
prihlaskou vo vyske urcenej pri zavere¢nom
vyrovnani ziskov a strat.

(4) Odstupenie od zmluvy, ktorej sucastou je
zmluva o zavere¢nom vyrovnani ziskov a strat, sa
nedotyka ustanoveni o zavere¢nom vyrovnani
ziskov a strat, ktoré su jej suCastou. Ak zmluvné
strany uzatvorili obchody

podl'a zmluvy o zavere¢nom vyrovnani ziskov a
strat alebo v stvislosti s fiou a dojde k odstapeniu
od takej zmluvy o zavereCnom vyrovnani ziskov a
strat, vo vzt'ahu

k obchodom, ktoré podliehaji zaverecnému
vyrovnaniu ziskov a strat podl'a takej zmluvy o
zavereCnom vyrovnani ziskov a strat, bude splatny

according to an agreement for the close-out netting
of profits and losses. If the contracting parties
concluded transactions according to the agreement
for the close-out netting of profits and losses or in
connection with such agreement, and the
transactions which are subject to the close-out
netting of profits and losses according to the
agreement will be terminated or cancelled, only the
single net obligation shall be payable in relation to
these transactions, and its amount shall be
determined by a method set out in the agreement
for the close-out netting of profits and losses. If a
bankrupt has a claim against the other contracting
party to an agreement for the close-out netting of
profits and losses in relation to such net obligation
according to an agreement for the close-out netting
of profits and losses, the administrator shall make a
claim against the other party only for the amount
determined by the close-out netting of profits and
losses. If the other contracting party to an
agreement for the close-out netting of profits and
losses has a claim in relation to such net obligation
according to the agreement for the close-out netting
of profits and losses, it may assert such claim only
to the extent of the amount determined by the
close-out netting of profits and losses.

(4) Withdrawal from an agreement, part of which
forms an agreement for the close-out netting of
profits and losses, shall be without prejudice to the
provisions for the close-out netting of profits and
losses which form a part of such agreement. If the
contracting parties concluded such transactions
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iba jediny Cisty zavédzok, ktorého vyska sa urci
spdsobom stanovenym v takej zmluve o
zavereCnom vyrovnani ziskov a strat. Ak
pohl'adavku vo vztahu k takému cCistému zaviazku
podra takej zmluvy o zdvere¢nom vyrovnani ziskov
a strat ma upadca voc¢i druhej strane takej zmluvy o
zavereCnom vyrovnani ziskov a strat, spravca taka
pohladavku uplatni voci druhej strane iba vo vyske
uréenej pri zaverenom vyrovnani ziskov a strat. Ak
pohl'adavku vo vztahu k takému c¢istému zavazku
podl’a takej zmluvy o zadvereCnom vyrovnani ziskov
a strat ma druha

strana takej zmluvy o zavereCnom vyrovnani ziskov
a strat, moze takl pohl'adavku uplatnit’ iba vo vyske
urcenej pri zavereCnom vyrovnani ziskov a strat.

32) § 152me Obcianskeho zakonnika

Zakon &. 635/2004 Z. z. ktorym sa meni a dopiiia
zakon ¢. 566/2001 Z. z. o cennych papieroch a
investi¢nych sluzbiach a o zmene a doplneni
niektorych zakonov (zikon o cennych papieroch)
v zneni neskorsich predpisov a 0 zmene a
doplneni niektorych zikonov

§ 53a

(1) Ustanovenia § 45 ods. 3 a4, § 46, § 50 ods. 3, §
51 ods. 4 az 7 sa nepouziju pri zaloznom prave k
cennym papierom, ak zalozny veritel’ a zalozca

patria medzi tieto osoby:

a) organy verejnej moci ¢lenského §tatu,

pursuant to an agreement for the close-out netting of
profits and losses or in connection with it, and such
agreement for the close-out netting of profits and
losses will be withdrawn, a single net obligation
shall only be payable in relation to transactions
which are subject to such agreement for the close-
out netting of profits and losses, and the amount of
the obligation shall be determined by a method set
out in such agreement for the close-out netting of
profits and losses. If a bankrupt has a claim against
the other contracting party to such agreement for the
close-out netting of profits and losses, or in relation
to such net obligation pursuant to such agreement
for the close-out netting of profits and losses, the
administrator shall make a claim against the other
party only for the amount determined by the close-
out netting of profits and losses. If the other
contracting party to such agreement for the close-
out netting of profits and losses has a claim in
relation to such net obligation pursuant to such
agreement for the close-out netting of profits and
losses, it may assert such claim only to the extent of
the amount determined by the close-out netting of
profits and losses.

32) Article 152me of the Civil Code

Act 635/2004 Z. z. amending Act 566/2001 Z. z.
on Securities and Investment Services and on
Amendments to Certain Laws (Act on Securities)
as amended, and on Amendments to Certain
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b) Narodna banka Slovenska alebo centralna banka
iného $tatu, Eurdopska centralna banka,
Medzinarodny menovy fond, Eurépska investi¢na
banka, medzinarodna rozvojova banka /47a/ a
Banka pre medzinarodné zuctovanie,

¢) banka, zahrani¢na banka, obchodnik s cennymi
papiermi, zahrani¢ny obchodnik s cennymi
papiermi, poistoviia, zahrani¢na poistovna,
spravcovska spolocnost’, zahrani¢na spravcovska
spoloc¢nost, institicia elektronickych penazi,
zahrani¢na institacia elektronickych penazi, subjekt
kolektivneho investovania a zahrani¢ny subjekt
kolektivneho investovania,

d) centralny depozitar cennych papierov, zahrani¢ny
centralny depozitar alebo osoba, ktorej predmetom
¢innosti je zuCtovanie a vyrovnanie obchodov s
investicnymi nastrojmi,

e) iné osoby, ako st uvedené v pismenach a) az d), s
vynimkou fyzickych osdb, ak je druhou zmluvnou
stranou niektora z 0s6b uvedenych v pismenach a)
az d).

/47a/ § 2 pism. 1) opatrenie Narodnej banky
Slovenska zo 16. januara 2004 ¢. 4/2004 o
primeranosti vlastnych zdrojov financovania bank
(oznamenie ¢. 36/2004 Z. z.)

§ 53b

(3) Ak pohladavka zabezpecend zmluvnym
zaloznym pravom k cennému papieru podl'a § 53a

Laws

Article 53a

(1) Provisions of Article 45 (3) and (4), Article 46,
Article 50 (3), Article 51 (4) to (7) shall not apply to
a pledge of securities, if the pledgor and pledgee is
one of the following:

(a) a public authority of a Member State,

(b) the National Bank of Slovakia (Narodna banka
Slovenska) or the central bank of another state, the
European Central Bank, International Monetary
Fund, European Investment Bank, The International
Bank for Reconstruction and Development [Editing
note: It is not clear, but it is assumed that the

IBRD is intended]47a and Bank for International
Settlements,

(c) a bank, foreign bank, stockbroking firm, foreign
stockbroking firm, insurance company, foreign
insurance company, asset management company,
foreign asset management company, electronic
money institution, foreign electronic money
institution, collective investment undertaking and
foreign collective investment undertaking,

(d) central securities depository, foreign central
securities depository, or an entity whose business is
the clearing and settlement of transactions in
investment instruments,
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ods. 1 nie je riadne a v¢as splnend, zalozny veritel
je opravneny zaloZeny cenny papier predat’ alebo
nadobudntit’ vlastnicke pravo k zalozenému
cennému papieru, ak tak bolo dohodnuté v zmluve o
zaloZeni cenného papiera a zarovein bol dohodnuty
aj sposob ocenenia zalozeného cenného papiera. O
vykone zalozného prava k cennému papieru zalozny
veritel’ nie je povinny vopred informovat’ zaloZcu.
Zalozny veritel’ je opravneny zalozeny cenny papier
predat’ alebo nadobudnut’ vlastnicke pravo k
zalozenému cennému papieru odo dia
nasledujuceho po dni, v ktorom nebola riadne a
vcas splnend pohl'adavka zabezpecend zmluvnym
zaloznym pravom k cennému papieru.

(e) other entities than those referred to in (a) to (d),
other than individuals, if the other contracting party
is one of the entities referred to in (a) to (d).

47a Article 2 (1) of Provision of Narodna banka
Slovenska No. 4/2004 on capital adequacy of banks
(Announcement No. 36/2004 Z. z.)

Article 53b

(3) If a claim secured by a contractual pledge of
securities pursuant to Article 53a (1) is not paid
when due, the pledgor may sell the pledged
securities or acquire ownership of the pledged
securities, if so provided for in the contract for the
pledge of securities and if the method of valuation
of the pledged securities has also been agreed. The
pledgor is not obliged to notify the pledgee in
advance of the execution of the pledge of securities.
The pledgor may sell the pledged securities or
acquire ownership of the pledged securities from
the day following the day on which a claim secured
by the contractual pledge of securities has not been
paid when due.

Directive 2001/24/EC of the European
Parliament and of the Council of 4 April 2001 on
the reorganisation and winding up of credit
institutions

Article 23

Zakon €. 7/2005 Z. z. o konkurze a
reStrukturalizacii a o zmene a doplneni
niektorych zakonov, a¢inny od 1. januara 2006

§ 54
Zapocitanie pohPadavok

Act No. 7/2005 Z. z. on Bankruptcy and
Reorganisation and on Amendments to the
Certain Laws

applicable as of 1 January 2006

Article 54
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Set-off

1. The adoption of reorganisation measures or the
opening of winding-up proceedings shall not affect
the right of creditors to demand the set-off of their
claims against the claims of the credit institution,
where such a set-off is permitted by the law
applicable to the credit institution's claim.

2. Paragraph 1 shall not preclude the actions for
voidness, voidability or unenforceability laid down
in Article 10(2)(1).

(1) Proti pohladavke, ktora vznikla ipadcovi po
vyhlaseni konkurzu, nie je mozné zapocitat’
pohladavku, ktora vznikla voci ipadcovi pred
vyhlasenim konkurzu; to isté plati aj pre
podmienené pohl'adavky, ktoré sa v konkurze
uplatnuju prihlaskou.

(2) Pohl'adavku neprihlasentt sp6sobom
ustanovenym tymto zakonom, prihlasent
pohl'adavku nadobudnutt prevodom alebo
prechodom po vyhlaseni konkurzu

a pohl'adavku nadobudnutt na zaklade
odporovatel'ného pravneho tikonu nie je mozné
zapocitat’ proti Ziadnej upadcovej pohl'adavke.

(3) Zapocitanie inych pohl'adavok nie je vylucené.

Set-off of claims

(1) It shall not be possible to set off a claim against
a bankrupt, arising after the declaration of
bankruptcy, against a claim of the bankrupt which
arose prior to the declaration of bankruptcy; the
same shall apply to conditional claims which should
be registered under the bankruptcy proceedings in
the form of an application.

(2) It shall not be possible to set-off a claim which
has not been filed in the form laid down by this act,
a filed claim which has been acquired by
assignment or transfer after the declaration of
bankruptcy, or a claim acquired on the basis of a
challengeable transaction against any of the
bankrupt’s claims.

(3) Set-off of other claims shall not be excluded.

Article 25

Netting agreements

Netting agreements shall be governed solely by the

law of the contract which governs such agreements.

§ 192

(1) Zavere¢né vyrovnanie ziskov a strat sa v
konkurze riadi vylu¢ne pravom ¢lenského Statu,
ktorym sa spravuje zmluva o zavereCnom vyrovnani
ziskov a strat.

(2) Obchod so spatnym prevodom sa v konkurze
riadi vyluc¢ne pravom clenského Statu, ktorym sa
spravuje zmluva o obchode so spatnym prevodom.

(3) Obchod uskuto¢neny na organizovanom trhu sa

Article 192

(1) In bankruptcy proceedings, close-out netting of
profits and losses shall be governed solely by the
law of the Member State governing the agreement
for the close-out netting of profits and losses.

(2) In bankruptcy proceedings, a repurchase
agreement shall be governed solely by the law of
the Member State governing the contract for the
repurchase agreement.
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v konkurze riadi vylucne pravom ¢lenského statu,
ktorym sa spravuje zmluva, na zaklade ktorej bol
obchod uzatvoreny.

(4) V konkurze nemozno odporovat’ pravnemu
ukonu, ak ten, proti komu sa pravo odporovat’
pravnemu ukonu uplatiiuje, preukaze, ze pravny
ukon sa spravuje pravom iného ¢lenského Statu a ze
toto pravo nepriptsta moznost’ odporovat’ tomuto
pravnemu ukonu.

(5) Uéinky vyhlasenia konkurzu na prebiehajtice
sudne konanie tykajice sa majetku podliehajiceho
konkurzu sa riadia vylu¢ne pravom ¢lenského Statu,
v ktorom sa stidne konanie vedie.

(3) In bankruptcy proceedings, a transaction carried
out in an organised market shall be governed solely
by the law of the Member State governing the
contract on the basis of which the transaction was
concluded.

(4) In bankruptcy proceedings, it shall not be
possible to challenge a transaction if the person
against whom the right to challenge a transaction is
exercised proves that the transaction is governed by
the law of another Member State, and the applicable
law does not allow such transaction to be
challenged.

The effect of a declaration of bankruptcy on
pending court proceedings relating to property
which is subject to such bankruptcy shall be
governed solely by the law of the Member State in
which the court proceedings are conducted.
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REPUBLIC OF SLOVENIA

Relevant Directives provisions

National netting legislation

Unofficial translation into English

Directive 2002/47/EC of the European
Parliament and of the Council of 6 June 2002
on financial collateral arrangements

Article 2 (1)

(n) "close-out netting provision" means a provision
of a financial collateral arrangement, or of an
arrangement of which a financial collateral
arrangement forms part, or, in the absence of any
such provision, any statutory rule by which, on the
occurrence of an enforcement event, whether
through the operation of netting or set-off or
otherwise:

(1) the obligations of the parties are accelerated so
as to be immediately due and expressed as an
obligation to pay an amount representing their
estimated current value, or are terminated and
replaced by an obligation to pay such an amount;
and/or

(i1) an account is taken of what is due from each
party to the other in respect of such obligations,
and a net sum equal to the balance of the account
is payable by the party from whom the larger
amount is due to the other party.

Article 7

Zakon o finan¢nih zavarovanjih (ZFZ)

Zbirni podatki ¢istopisa: Prva objava: Uradni list
RS, §t. 47-2235/2004, stran 6277

Datum objave: 30.4.2004 Veljavnost: od
1.5.2004

3. ¢len

Posamezni izrazi, uporabljeni v tem zakonu, imajo
za potrebe tega zakona naslednji pomen:

11. Dogovor o pobotu zaradi predCasnega
prenchanja pomeni, da se z nastankom pogojev za
izvrsitev zavarovanja Stejejo vse

nedospele zavarovane terjatve za dospele, da se
nedenarne terjatve spremenijo v denarne terjatve in
da se lahko med seboj pobotajo po njihovi trenutni
vrednosti (clone-out netting);

Collateralisation Act

Adopted on 22 April 2004

Published in Official Gazette of RS No 47/2004 of
30 April 2004, p. 6277

Entry into force on 1 May 2004

Article 3

For the purposes of this Act, the terms used shall
have the following meanings:

[..]

11. Agreement on set-off due to premature
winding-up shall mean that, upon the occurrence
of conditions for the enforcement of a collateral
arrangement, all non-due secured claims shall be
considered as due, that non-monetary claims shall
be converted into monetary claims, and that they
may be set off at their current value (close-out
netting);

[...]
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Recognition of close-out netting provisions

1. Member States shall ensure that a close-out
netting provision can take effect in accordance
with its terms:

(a) notwithstanding the commencement or
continuation of winding-up proceedings or
reorganisation measures in respect of the collateral
provider and/or the collateral taker; and/or

(b) notwithstanding any purported assignment,
judicial or other attachment or other disposition of
or in respect of such rights.

2. Member States shall ensure that the operation of
a close-out netting provision may not be subject to
any of the requirements that are mentioned in
Article 4(4) [Enforcement of financial collateral
arrangements], unless otherwise agreed by the
parties.

Directive 2001/24/EC  of the European
Parliament and of the Council of 4 April 2001
on the reorganisation and winding up of credit
institutions

Article 23
Set-off

1. The adoption of reorganisation measures or the
opening of winding-up proceedings shall not affect
the right of creditors to demand the set-off of their
claims against the claims of the credit institution,
where such a set-off is permitted by the law

[...]

10. ¢len

(1) V primeru financnega zavarovanja iz 4. tocke
3. Clena tega zakona, lahko prejemnik financnega
zavarovanja, ¢e ni s pogodbo

o finanénem zavarovanju dogovorjeno drugace, v
Casu trajanja finanCnega zavarovanja razpolaga s
finan¢nim instrumentom ali gotovino.

(2) Ce ni s pogodbo o finanénem zavarovanju
dogovorjeno drugace, lahko prejemnik financnega
zavarovanja takoj, ko se izpolnijo

obdrzi v
finan¢ni

pogoji za izvrSitev zavarovanja,
zavarovanje preneseno gotovino ali
instrument, proda finan¢ni instrument, ali

opravi pobotanje z zavarovano terjatvijo. Presezek
vrednosti mora prenesti na dajalca financnega
zavarovanja.

(3) Ce ni s pogodbo o financnem zavarovanju
dogovorjeno drugace, mora prejemnik finan¢nega
zavarovanja, ki v Casu trajanja

zavarovanja razpolaga s finan¢nimi instrumenti ali
gotovino, najkasneje na dan dospelosti zavarovane
terjatve zagotoviti

nadomestni predmet.

(4) Ce pogoj za izvrSitev zavarovanja nastane pred
dnevom, ko je prejemnik finan¢nega zavarovanja
dolzan zagotoviti nadomestno

zavarovanje, lahko prejemnik zavarovanja opravi

Article 10

(1) In the case of a financial collateral
arrangement referred to in point 4 of Article 3 of
this Act, within the term of a financial collateral
arrangement, and unless otherwise agreed in the
contract on financial collateral, the financial
collateral taker may dispose of a financial
instrument or cash.

(2) Unless otherwise agreed in a contract on a
financial collateral, when the conditions for the
enforcement of a collateral arrangement are
fulfilled, the financial collateral taker may retain
cash or a financial instrument transferred in a
collateral arrangement, sell a financial instrument,
or make a set-off against the secured claim. He
shall transfer the excess value to the financial
collateral provider.

(3) Unless otherwise agreed in the contract on
financial collateral, a financial collateral taker who
disposes of financial instruments or cash within
the term of a collateral arrangement, must provide
a substitute subject, at the latest on the
contractually determined due date for the secured
claim.

(4) If the conditions for enforcement of a collateral
arrangement are fulfilled before the date when the
taker of financial collateral is obliged to provide
substitute collateral, the collateral taker may make
a set-off due to the premature winding-up.
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applicable to the credit institution's claim.

2. Paragraph 1 shall not preclude the actions for
voidness, voidability or unenforceability laid down
in Article 10(2)(1).

pobotanje zaradi pred¢asnega prenehanja.

12. ¢len

Dogovor o pobotu zaradi pred¢asnega prenehanja
ostane v veljavi tudi v primeru, kadar je proti
dajalcu ali prejemniku finan¢nega zavarovanja
zacet ali je v teku postopek prisilne poravnave,
steCaja ali neprostovoljne likvidacije, ali kadar
prejemnik

finannega zavarovanja odstopi, obremeni ali
drugace razpolaga z zavarovano terjatvijo.

Article 12

An agreement for set-off due to premature
winding-up shall remain valid even in cases where
compulsory composition, bankruptcy and
liquidation proceedings have been commenced or
are ongoing against the financial collateral taker or
provider, or where the financial collateral taker
abandons, encumbers or in some other manner
disposes of the secured claim.

Article 25

Netting agreements

Netting agreements shall be governed solely by the
law of the contract which governs such
agreements.

Zakon o mednarodnem zasebnem pravu in
postopku (ZMZPP)
(Ur.l. RS, §t. 56/1999)

19. ¢len

(1) Za pogodbo se uporabi pravo, ki sta si ga
izbrali pogodbeni stranki, ¢e ta zakon ali
mednarodna pogodba ne dolo¢a drugace.

Private International Law and Procedure Act

(Official Gazette RS, No 56/1999)

Article 19

(1) The law stipulated by the contractual parties
shall apply to the contract, unless this Act or an
international treaty provide otherwise.
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