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FRANCAISE

La Directrice générale

Paris, 7th, august 2008

French Banking Federation position on the 1ISDA & EFMILG proposal for a European
Netting Directive

Dear Mr Wright,

We are writing on behalf of the French Banking Federation® in connection with the ISDA &
EFMLG proposal for a European Netting Directive.

On April 24", 2008, the ISDA and EFMLG addressed a common letter to the European
Commission ({the ISDA/EFMLG Letter) containing a proposal for a European Netting
Directive in the context of the project from the Commission to amend jointly the Financial
Collateral Directive and the Directive 98/26/EC on settiement finality (the ‘Finality
Directive”).

We welcome the work that the Commission is undertaking in the context of amending the
Financial Collateral and Finality Directives and we are also working on this project.

We note the ISDAJEFMLG Letter outlines that, despite this quality work, there “is certainly
room for further progress, in particular where the personal and material scope of the
Financial Collateral Directive and the protection of close-out netting are concerned’. The
ISDAJEFMLG Letter also underlines the necessity to have a high degree of legal certainty on
the enforceability of contractual close-out netting arrangements and the fact that Directive
2006/48/EC (the Banking Directive) explicitly requires that credit institutions when using
contractual netting arrangements — as well as competent authorities — must be satisfied that
netting is legally valid and enforceable under the laws of each relevant jurisdiction.

Mr. David WRIGHT

Deputy Director General

European Commission

Internal Market and Services DG

Financial Services Policy and Financial Markets
Rue de Spa, 2

1000 - Bruxelles

BELGIUM

)t is important to underline that the position sets out in ANNEX is the result of a joint work between the French Banking
Federation and several French and international law firms of Paris Financial Place {the "Working Group”).
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The ISDAJEFMLG Letter stresses that it is feasible to provide legal certainty by enacting a
new Netting Directive and we are in agreement with this.

We would however like to draw your attention to our comments on the proposals in the
ISDA/EFMLG Letter, as set out in the Annex to this letter, in particular two points:

- the paramount importance of linking the material scope and personal scope in order to
avoid an unnecessarily restricted material scope if the personal scope is too wide, and
vice versa,

- the necessity of harmonising the conflict of law treatment of winding-up procedures on a
general level and not only with reference to the Winding-up Directive. This is a major
issue as conflict of law only exists if the European Law is not harmonised.

As the purpose of the proposed Netting Directive is to harmonise this, the Working Group is
reserved on the conflict of law recommendation of the ISDA/EFMLG Letter and would not
support it as this is contrary to the objectives. However, if the European Laws are not
sufficiently harmonised despite the proposed Netting Directive, the parties to an agreement
should then be able to freely choose the applicable law of one of the European States as
applicable law to the agreement.

We would be pleased to discuss our position further with you or your staff and to answer any

guestion you may have.
Huaw D &@W;Q

Best regards, %W}
Ariane Oboiensky
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